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ᴺ߽ㅪ㇌ᴺߢ޽ࠅߥ߇ࠄ䄰વ⛔⊛ߦฦᎺߩળ␠ᴺ߇ㆡ↪ߐࠇߡ߈ߚᴺၞߦㆡ
↪ߐࠇࠆޕߎࠇߪ౏㐿ળ␠ߦㅪ㇌⸽೛⻉ᴺࠍㆩ቞ߐߖࠆߚ߼ߩᓎഀࠍ䄰␠ᄖ
ข✦ᓎߦ⽶ࠊߖࠆߎߣࠍ㑆ធ⊛ߦଦㅴߔࠆߎߣࠍ⋡⊛ߣߔࠆޕߐࠄߦ SEC
ߪ䄰ᱜ⏕ߥ㐿␜ߦ㑐ߒߡᓎഀࠍᨐߚߖߥ߆ߞߚ␠ᄖข✦ᓎߦኻߒߡ⸷⸩ࠍឭ
⿠ߒߡ޿ࠆޕ␠ᄖข✦ᓎߪ CEOߦ⚻༡ߦ㑐ߔࠆഥ⸒ࠍⴕ߁߇䄰ฦᎺߩળ␠
ᴺߩᨒ⚵ߦ߅޿ߡข✦ᓎળߩᣇ߇ CEOࠍ฽߼ߚၫⴕᓎࠃࠅ߽਄૏ߦ૏⟎ߠ
ߌࠄࠇ䄰ข✦ᓎળ߇ળ␠ߩ੐ᬺߦ㑐ߔࠆⓥᭂ⊛ߥᮭ㒢ࠍ᦭ߒߡ޿ࠆޕၫⴕᓎ
ߪ䄰ข✦ᓎળ߆ࠄᆔ⼑ߐࠇߚᮭ㒢ߩߺߒ߆ⴕ૶ߔࠆߎߣ߇ߢ߈ߕ䄰᣿ࠄ߆ߦ
ข✦ᓎળߦኻߒߡ⽿છࠍ⽶߁ޕข✦ᓎળߪၫⴕᓎߩᬺ❣ߦਇḩ߇޽ࠇ߫⸃⡯
ߔࠆᮭ㒢߽᦭ߔࠆޕข✦ᓎળ߇ળ␠ᴺ߅ࠃ߮ઃዻቯ᱅䄬bylaws䄭ߦၮߠ޿ߡ
᦭ߔࠆၫⴕᓎߩ⸃⡯ᮭ߽䄰ᩣਥ೑⋉ߩᦨᄢൻߩߚ߼ߦ೑↪ߢ߈ࠆᮭ㒢ߛߣ⠨
߃ࠄࠇߡ޿ࠆ䄭ޕ
Enronએ㒠䄰ข✦ᓎߩᓎഀߪ⚻༡㒯ߦࠃࠆᬺ❣߅ࠃ߮ౝㇱ⛔೙ࠍ⋙〈ߔ
ࠆߎߣߦ․ൻߒߡ޿ࠆ䄭ޕ
&. ⁛┙ข✦ᓎߩᗧ⟵
ડᬺ⛔ᴦ⺰ߢߪ䄰ᩣਥߩ೑⋉ߩߚ߼ߦ⚻༡㒯ࠍᛥᱛߔࠆᓎഀࠍോ߼ࠆ⚻༡
㒯ߦߪዻߐߥ޿ข✦ᓎ߇ᔅⷐߢ޽ࠆߣ⺰ߓࠄࠇߡ޿ࠆޕ⚻༡㒯ߦ᳇ߦ౉ࠄࠇ
ߡ޿ࠆᔅⷐ߇ߥߊ䄰ᩣਥߩ೑⋉ࠍᠩ⼔ߔࠆߚ߼ߦ⚻༡㒯ߩਇᱜߦኻߒߡข✦
ᓎળߩౝᄖߢ⊒⸒ߢ߈ࠆข✦ᓎࠍ⁛┙ข✦ᓎߣߔࠆߩ߇ౖဳ⊛ߥቯ⟵߇޽
ࠆޕߎߩ⼏⺰߆ࠄ䄰ᩣਥߣ␠ᄖข✦ᓎ䄬outside director䄭ߣߩ೑ኂࠍ৻⥌ߐߖ
ࠆߚ߼ߦ䄰␠ᄖข✦ᓎߦߘߩൕോߔࠆળ␠ߩᩣᑼࠍ଻᦭ߐߖࠆᣇ߇ࠃ޿ߣ޿
߁⚿⺰߽ዉ߆ࠇࠆޕߚߛߒ␠ᄖข✦ᓎߣߪߘߩᩣᑼળ␠ߩᓥᬺຬߢߪߥ޿ข
✦ᓎࠍᗧ๧ߔࠆߎߣ߽䄰⚻༡㒯ߦዻߐߥ޿⁛┙ข✦ᓎࠍᗧ๧ߔࠆߎߣ߽޽
ࠆޕข✦ᓎߦ೑ኂ㑐ଥ߇ߥ޿䄬non-interested䄭䄰 ⁛┙ᕈ߇޽ࠆ䄬independent䄭䄰 ߅
ࠃ߮␠ᄖᕈ߇޽ࠆ䄬outside䄭ߣ޿߁⴫⸥߇ߔߴߡหߓᗧ๧ࠍᜬߟߎߣ߽޽ࠆ
߇䄰ડᬺ⛔ᴦߦ㑐ߔࠆⷙ▸ߏߣߦᗧ๧߇⇣ߥࠆ႐ว߇޽ࠆߎߣߦᵈᗧ߇ᔅⷐ
ߢ޽ࠆ䄭ޕ
NYSE╬ߩ⸽೛ขᒁᚲ߇⁛┙ข✦ᓎߩቯ⟵ߦߟ޿ߡ᣿⏕ߥၮḰࠍᜬߟߩߣ
ߪ⇣ߥߞߡ䄰Ꮊળ␠ᴺߩᴺၞߢߪ䄰߶ߣࠎߤߩᎺߪ DelawareᎺߣห᭽ߦ䄰
೙ቯᴺߢข✦ᓎߩ⁛┙ᕈߦߟ޿ߡቯ⟵ߔࠆߎߣߪߖߕ䄰⁛┙ᕈࠍ㘃ဳ೎ߦ੐
଀ߏߣߦⵙ್ᚲ߇್ᢿߒߡ޿ࠆޕDelawareᎺߢข✦ᓎߩ⁛┙ᕈ߇ᵈ⋡ߐࠇ
ࠆ㘃ဳߪ䄰ข✦ᓎߣᩣਥߩ೑⋉߇⋧෻ߔࠆ႐วߢ䄰೑⋉⋧෻ขᒁ䄰ᩣਥᵷ↢
⸷⸩ߩឭ⸷⺧᳞఺㒰ߩนุ߅ࠃ߮ᢜኻ⾈෼㒐ⴡ╷ߢ޽ࠆޕDelawareᎺߩⵙ
ข✦ᓎߩ⋙ⷞ⋙〈⟵ോ
್ᚲߪ⁛┙ᕈߦߟ޿ߡ᛽⽎⊛ߥቯ⟵ࠍ⟎߆ߕ੐଀ߏߣߦ⁛┙ᕈࠍಽᨆߔࠆᣇ
㊎ࠍᜰะߔࠆߎߣ߇૗ᐲ߽ᒝ⺞ߐࠇߡ޿ࠆ䄭ޕߚߛߒઃዻቯ᱅ߢข✦ᓎߩ
⡯ᬺ⚻㛎╬ߩ⾗ᩰⷐઙࠍቯ߼ࠆߎߣߪ⹺߼ࠄࠇߡ޿ࠆߚ߼䄭䄰ข✦ᓎߣߒ
ߡዞછߔࠆᩣᑼળ␠ߩᩣᑼࠍ଻᦭ߒߥ޿ߎߣࠍቯ߼ࠄࠇࠆ߆ߪ⇼໧ߢ޽ࠆ
߇䄰ઃዻቯ᱅ߢቯ߼ࠆߎߣ߇⹺߼ࠄࠇࠆ▸࿐ߢߩߺ⁛┙ข✦ᓎߩ⾗ᩰⷐઙࠍ
ⷙቯߔࠆߎߣ߇น⢻ߛߣ⠨߃ࠄࠇߡ޿ࠆ䄭ޕ
ÉÉÉޓข✦ᓎߩା⹺⟵ോ
%. ข✦ᓎߩା⹺⟵ോߩᗧ⟵
ข✦ᓎߪฃ⹺⠪䄬fiduciary䄭ߣߒߡᩣᑼળ␠ߦኻߒߡା⹺⟵ോ䄬fiduciary du-
ties䄭 ࠍ⽶߁ޕข✦ᓎߩା⹺⟵ോߩਥⷐߥ߽ߩߪᵈᗧ⟵ോ 䄬duty of care䄭 ߣᔘታ
⟵ോ䄬duty of loyalty䄭ߢ޽ࠆޕParamount Communications Inc. v. QVQ Net-
works Inc.,  A.d ,  䄬Del. 䄭 ߦ߅޿ߡ䄰ข✦ᓎߪળ␠ߣᩣਥߦኻ
ߒߡ╬ߒߊᵈᗧ⟵ോߣᔘታ⟵ോࠍ⽶߁ᣦ್␜ߐࠇߡ޿ࠆޕߒ߆ߒߘߩᓟ䄰
DelawareᎺߩ್଀ߪળ␠ߦ㑐ߔࠆ entity modelߦ௑ᢳߒ䄭䄰ข✦ᓎ߇ା⹺
⟵ോࠍ⋥ធ⽶߁ኻ⽎ߪળ␠ߛߣ⠨߃ࠆࠃ߁ߦߥߞߚޕળ␠߇ᚑ㐳ߒߡߘߩଔ
୯߇Ⴧടߔࠇ߫䄰ᩣਥߪᱷ૛ᮭ⠪ߣߒߡߘߩ೑⋉ࠍ੨ฃߔࠆߎߣ߇ߢ߈ࠆ߆
ࠄߢ޽ࠆ䄭ޕข✦ᓎ߇ା⹺⟵ോߩ߁ߜ․ߦᔘታ⟵ോࠍ⽶߁⋧ᚻࠍᩣਥߢߪ
ߥߊળ␠ߢ޽ࠆߣ⴫⃻ߔࠆ႐ว䄰ળ␠ߩ೑ኂ㑐ଥੱߢ޽ࠆᩣਥ䄰ௌᮭ⠪䄰ᓥ
ᬺຬ䄰ଏ⛎ᬺ⠪䄬supplier䄭߅ࠃ߮㘈ቴࠍ฽߻᭎ᔨߣߥߞߡ޿ࠆޕᩣਥએᄖߩ
ળ␠ߩ೑ኂ㑐ଥੱߩ೑⋉ࠍᩣਥߩ೑⋉ߣဋⴧߐߖࠆᮭ㒢ࠍข✦ᓎߦઃਈߔࠆ
೙ቯᴺ䄬constituency statute䄭ࠍ䄰DelawareᎺߢߪ߹ߛ┙ᴺߒߡ޿ߥ޿߇䄰ห
Ꮊߩᦨ㜞ⵙ್ᚲߪ⹺߼ߡ޿ࠆޕߚߛߒ䄰 ో☨ᴺᓞኅදળ 䄬American Bar Associ-
ation䄭ߪᩣਥએᄖߩ೑ኂ㑐ଥੱߩ೑⋉ࠍᠩ⼔ߔࠆⷙቯ߇ᩣਥߩᦨༀߩ೑⋉ࠍ
ఝవߔࠆવ⛔⊛ߥ┙႐䄬shareholder primacy䄭ߦ෻ߔࠆߣ⠨߃ࠆ߆ࠄ߆䄰ߘߩ
ࠃ߁ߥⷙቯࠍᮨ▸੐ᬺળ␠ᴺ 䄬Model Business Corporation Act 䄬MBCA䄭䄭ߦ⚵ߺ
ㄟ߻ߎߣߦ෻ኻߒߡ޿ࠆ䄭ޕ
DelawareᎺᦨ㜞ⵙ್ᚲߩ Cede & Co. v. Technicolor, Inc.,  A.d  
䄬Del. 䄭 એ㒠䄰ข✦ᓎߩ⽶߁ା⹺⟵ോߪᵈᗧ⟵ോ䄰ᔘታ⟵ോ߅ࠃ߮⺈ታ
⟵ോ䄬duty of good faith䄭ߩ  ߟߢ޽ࠆߎߣ߇⏕┙ߐࠇߡ޿ߚ䄭ޕߒ߆ߒ䄰
DelawareᎺᦨ㜞ⵙ್ᚲߩ Stone v. Ritter,  A.d  䄬Del. 䄭 ߇ߎߩ
┙႐ࠍᄌᦝߒ䄰ข✦ᓎߩ⺈ታ⟵ോߪᔘታ⟵ോߦᓥዻߔࠆⷐ⚛ߢ޽ࠆߣߩ್ᢿ
ࠍ␜ߒߡ޿ࠆ䄭ޕ
ข✦ᓎߩⴕὑߩ㆑ᴺᕈࠍ⺰ߓࠆ႐วߦ䄰⒳㘃ߩା⹺⟵ോߩ߁ߜߩߤߩ⟵
ോߦ㆑෻ߒߡ޿ࠆ߆ߦࠃߞߡ䄰㆑ᴺᕈߩክᩏၮḰ䄰ၮᧄቯ᱅ߦࠃࠆ఺⽿
䄬Delaware General Corporation Law 䄬DGCL䄭 § 䄬b䄭䄬䄭䄭ߩนุ䄰⾌↪⵬ఘߩนุ
䄬DGCL § 䄬b䄭䄭߅ࠃ߮ D & O଻㒾ㆡ↪ߩนุ߇ᄌࠊߞߡߊࠆ㑐ଥ߇޽ࠆߚ
߼䄰એਅ䄰߹ߕฦା⹺⟵ോߦߟ޿ߡ᭎ⷰߔࠆޕ
Stone v. Ritter߇⋙〈⟵ോ㆑෻ࠍᔘታ⟵ോ㆑෻ߣ⸃ߒߡ޿ࠆߚ߼䄰DGCL 
§ 䄬b䄭ߦࠃࠆ⾌↪⵬ఘߪ䄰⋙〈⟵ോ㆑෻⽿છㅊ෸⸷⸩ߩᧄ᩺ߢൎ⸷ߒߚข
✦ᓎߩߺߦㆡ↪ߐࠇࠆߎߣߦߥࠅ䄰DGCL § 䄬b䄭䄬䄭ߦࠃࠆ఺⽿ߪ䄰⋙〈
⟵ോ㆑෻⽿છㅊ෸⸷⸩ߩᧄ᩺ߢᢌ⸷ߒߚข✦ᓎߦߪㆡ↪ߐࠇߥ޿ޕ
&. ᵈᗧ⟵ോ㆑෻
㧒㧓ޓࡀࠣ࡝ࠫࠚࡦࠬ䄬negligence䄭ߦ߅ߌࠆᵈᗧ⟵ോ㆑෻ߩ್ᢿၮḰ
ข✦ᓎߩᵈᗧ⟵ോߪ䄰ㆊᄬࠍⷐ⚛ߣߔࠆਇᴺⴕὑߩ৻㘃ဳߢ޽ࠆࡀࠣ࡝
ࠫࠚࡦࠬ䄬negligence䄭ߩᚑ┙ⷐઙߩ߭ߣߟߢ޽ࠆᵈᗧ⟵ോ䄬duty of care䄭ߣห
ߓฬ⒓ߢ޽ࠆ߇䄰ౝኈ߇⇣ߥࠆޕਇᴺⴕὑߩ৻㘃ဳߢ޽ࠆࡀࠣ࡝ࠫࠚࡦࠬߪ
್଀ᴺߦࠃߞߡ⊒ዷߒߡ޿ࠆᴺࠍᩮ᜚ߣߒߡᚑ┙ߒ䄭䄰ߘߩᚑ┙ⷐઙߪᵈ
ᗧ⟵ോ䄰ᵈᗧ⟵ോ㆑෻䄰࿃ᨐ㑐ଥ߅ࠃ߮៊ኂߢ޽ࠆޕߎߩᵈᗧ⟵ോߪ䄰ઁੱ
ߩり૕߹ߚߪ⽷↥ߦኻߔࠆ੍⷗น⢻ߥ៊ኂࠍ࿁ㆱߔࠆߚ߼ߦⴕ૶ߔߴ߈วℂ
⊛ߥᵈᗧࠍౝኈߣߔࠆ⟵ോߢ޽ࠆ䄭ޕߎߩⴕ૶ߐࠇࠆߴ߈ᵈᗧߪ䄰ᒰ⹥⁁
ᴫߦ߅ߌࠆᕁᘦಽ೎ߩ޽ࠆ৻⥸ੱࠍၮḰߣߒߡ್ᢿߐࠇࠆ䄭ޕߎࠇߦኻߒ
ข✦ᓎߩ⋙ⷞ⋙〈⟵ോ
ߡข✦ᓎߩᵈᗧ⟵ോߪᎺળ␠ᴺ߅ࠃ߮ข✦ᓎߩ࿾૏ߦᩮ᜚߇޽ࠅ䄰ߘߩ⟵ോ
ߩౝኈ߅ࠃ߮▸࿐╬ߦߟ޿ߡߪࠦࡕࡦ࡮ࡠ࡯ⵙ್ᚲ߇ߘߩᮭ㒢ߦၮߠ߈ᒻᚑ
߅ࠃ߮⊒ዷߐߖߡ޿ࠆ䄭ޕ
㧒㧓ޓข✦ᓎߩ⚻༡್ᢿߦ㑐ߔࠆᵈᗧ⟵ോ㆑෻ߩ್ᢿၮḰ㧤⚻༡್ᢿේೣߩᗧ⟵
ᣣᧄߩળ␠ᴺߦ߅ߌࠆข✦ᓎߩༀ▤ᵈᗧ⟵ോߪᩣᑼળ␠ߣข✦ᓎߣߩ㑆ߩ
ᆔછᄾ⚂߆ࠄ↢ߓࠆ⟵ോߣ⸃ߐࠇߡ޿ࠆޕߒ߆ߒ䄰ࠕࡔ࡝ࠞߩળ␠ᴺߦ߅ߌ
ࠆข✦ᓎߩᵈᗧ⟵ോߪᩣᑼળ␠ߣข✦ᓎߣߩ㑆ߩᄾ⚂߆ࠄ↢ߓࠆ⟵ോߣߪℂ
⸃ߐࠇߡ޿ߥ޿ޕ⃻ઍߩᩣᑼળ␠એ೨ߩ⚵❱એ᧪䄰ਇᴺⴕὑߢ޽ࠆࡀࠣ࡝
ࠫࠚࡦࠬߦ߅ߌࠆᵈᗧ⟵ോߣ㘃ૃߒߚ⟵ോ߇ઁߩડᬺ⚵❱ᴺߦ߅޿ߡ⹺߼ࠄ
ࠇߡ߈ߡ޿ࠆޕข✦ᓎߪᩣᑼળ␠ߦኻߒߡ䄰ઍℂੱ 䄬agent䄭 ߇ᧄੱ 䄬principal䄭 
ߦኻߒߡ⽶߁ᵈᗧ⟵ോߣห᭽ߩ⟵ോࠍ⽶߁ߣ⸃ߐࠇߡ޿ߚޕߟ߹ࠅ䄰ข✦ᓎ
ߪห᭽ߩ┙႐ߦ޽ࠆੱߣห᭽ߦᵈᗧᷓߊ䄰ኾ㐷⊛ߦ߆ߟᘕ㊀ߦ⟵ോࠍጁⴕߔ
ࠆߎߣ߇ᦼᓙߐࠇߡ޿ߚ䄭ޕߒߚ߇ߞߡ䄰ℂ⺰⊛ߦߪ䄰ข✦ᓎߪᵈᗧ⟵ോ
㆑෻߇޽ࠇ߫䄰ߘߩ㆑෻ࠍਥේ࿃䄬proximate cause䄭ߣߔࠆળ␠ߩ៊ኂࠍ⾩ఘ
ߔࠆ⽿છࠍ⽶߁ߪߕߢ޽ࠆ䄭ޕታ㓙ߦข✦ᓎߩᵈᗧ⟵ോ㆑෻ߩክᩏၮḰ߇
ਇᴺⴕὑߩࡀࠣ࡝ࠫࠚࡦࠬߣห᭽ߢ޽ࠆᴺၞ߇޿ߊߟ߆ሽ࿷ߔࠆ䄭ޕߒ߆
ߒߥ߇ࠄ DelawareᎺࠍᆎ߼ߣߔࠆᄙߊߩᴺၞߦ߅޿ߡ䄰ข✦ᓎߩᵈᗧ⟵ോ
㆑෻ߦࠃࠆ⽿છߩ᦭ήࠍክᩏߔࠆၮḰߪ䄰ઍℂੱߣห᭽ߩᵈᗧ⟵ോ߆ࠄୃᱜ
ߐࠇ䄰ਇᴺⴕὑߢ޽ࠆࡀࠣ࡝ࠫࠚࡦࠬߣߪ⇣ߥࠅ䄰㊀ㆊᄬࠍၮḰߣߔࠆ╬✭
߿߆ߥ߽ߩߣߥߞߡ޿ࠆޕⵙ್ᚲ߇૞ࠅ಴ߒߚߘߩၮḰࠍ⚻༡್ᢿේೣ
䄬business judgment rule䄭ߣ޿߁䄭ޕ
DelawareᎺળ␠ᴺߦ߅ߌࠆ⚻༡್ᢿේೣߣߪ䄰ળ␠ߩߚ߼ߦⴕࠊࠇߚ⚻
༡್ᢿ߇䄰⚻ᷣ⊛ߥ೑ኂ㑐ଥߩߥ޿⁛┙ߩข✦ᓎߦࠃࠅ䄰චಽߥᖱႎߦၮߠ
߈䄰ਥⷰ⊛ߦ⺈ታߢ߆ߟળ␠ߩᦨༀߩ೑⋉ߛߣᱜᒰߦାߓߡⴕࠊࠇߚߣផቯ
ߔࠆේೣߢ޽ࠆޕߚߛߒ䄰ข✦ᓎߩᵈᗧ⟵ോ㆑෻ߪ㊀ㆊᄬ䄬gross negligence䄭߇
ၮḰߢ޽ࠅ䄰㊀ㆊᄬ߇޽ࠆ႐วߦߪข✦ᓎߩ್ᢿࠍ଻⼔ߒߥ޿ޕߥ߅ข✦ᓎ
ߩ㊀ㆊᄬߪ್ᢿߦ⥋ࠆㆊ⒟߹ߚߪᚻ⛯ߦߟ޿ߡߩߺⵙ್ᚲߩክᩏߩኻ⽎ߣߥ

ࠅ䄰 ್ᢿౝኈߦߟ޿ߡߪኻ⽎ߣߥࠄߥ޿䄭ޕߎߩේೣߩㆡ↪ߐࠇࠆⷐઙ߇ḩ
ߚߐࠇࠆ߆߉ࠅ䄰ᕁᘦಽ೎ߩ޽ࠆ⠪ߦࠃࠆㅢᏱߩ್ᢿߢߪߥ޿ߎߣ䄬unrea-
sonableness䄭ࠍℂ↱ߦⵙ್ᚲ߇ߘߩౝኈࠍክᩏߔࠆߎߣߪߥ޿䄭ޕߥ߅ Dela-
wareᎺߦ߅ߌࠆ㊀ㆊᄬߩᗧ๧ߦߟ޿ߡߪ Rabkin v. Philip A. Hunt Chemical 
Corp.,  A.d ,  䄬Del. Ch. 䄭 ߇వ଀ߣߥߞߡ޿ࠆޕ
ߒ߆ߒ⚻༡್ᢿේೣߪ䄰ⵙ್ᚲ߇ข✦ᓎߩ್ᢿߩౝኈࠍክᩏߒߡⵙ್ᚲߩ
್ᢿߢઍᦧߔࠆߎߣࠍ⛘ኻ⊛ߦ⑌ᱛߒߡ޿ࠆߩߢߪߥ޿ޕข✦ᓎߩ⚻༡್ᢿ
߇㆏ℂߦㆡ߁䄬rational䄭੐ᬺ⋡⊛ߦߘߋࠊߥ޿႐วߦߪหේೣࠍㆡ↪ߐࠇߥ
޿䄭ޕ㆏ℂߦᄖࠇߡ޿ߥ޿ߎߣ䄬rationality䄭߇䄰⚻༡್ᢿේೣߩㆡ↪▸࿐ߩ
㒢⇇ࠍ␜ߒߡ޿ࠆߣ⸃ߐࠇߡ߅ࠅ䄰᣿ࠄ߆ߦシ⭯߽ߒߊߪ᳇߹ߋࠇߥⴕὑ߹
ߚߪᕁᘦಽ೎ߩ޽ࠆஜోߥ⚻༡್ᢿߩᜬਥߢ޽ࠇ߫㆏ℂߦㆡߞߡ޿ࠆߣߪ⠨
߃ࠄࠇߥ޿ⴕὑߪⵙ㊂ᮭߩỬ↪ߢ޽ࠅ䄰⚻༡್ᢿේೣ߇ㆡ↪ߐࠇߥ޿䄭ޕ
ߚߛߒ䄰ⵙ್ᚲ߇ᒰ⹥ข✦ᓎߩ್ᢿࠍ㆏ℂ߆ࠄᄖࠇߡ޿ࠆ 䄬irrational䄭 ߣାߓ
ߚߛߌߢ޽ߞߡ䄰್ᢿߦ⥋ࠆᚻ⛯߇㆏ℂߦㆡ߁߽ߩߢ޽ࠆ 䄬rational䄭 ߆߹ߚ
ߪ⺈ታߥദജ߇ᵈ߇ࠇߚߣⵙ್ᚲ߇್ᢿߔࠆ႐วߦߪข✦ᓎߪ⽿છࠍ⽶ࠊߥ
޿䄭ޕ㆏ℂ߆ࠄᄖࠇߡ޿ࠆ䄬irrational䄭ߣߪ䄰DelawareᎺⴧᐔᴺⵙ್ᚲ 䄬Dela-
ware Chancery Court䄭 ߩⵙ್ቭߦࠃߞߡߪ egregious ߅ࠃ߮ not a good faith 
exercise of business judgmentߣห⟵⺆ߣߒߡ૶ࠊࠇࠆߎߣ߽޽ࠆ䄭ޕߐࠄ
ߦ䄰ข✦ᓎߩⴕὑ߇㆑ᴺᕈࠍᜬߟ߆߹ߚߪᘏༀነઃߥߤᩣਥ೑⋉ߩᦨᄢൻએ
ᄖߩ⋡⊛╬ߦ㑐ㅪߒߡ޿ࠆ႐ว╬ߦ߽⚻༡್ᢿේೣ߇ㆡ↪ߐࠇߥ޿น⢻ᕈ߇
޽ࠆ䄭ޕઁᎺߩ੐଀ߢ޽ࠆ߇䄰ᩣਥ೑⋉ߩᦨᄢൻએᄖߩ⋡⊛ߦ㑐ㅪߒߡ޿
ࠆ႐วߦߟ޿ߡ䄰Dodge v. Ford Motor,  Mich. , ,  N.W. , 
 䄬Mich. 䄭 ߇޽ࠆޕ
㧒㧓ޓ⚻༡್ᢿේೣߣା⹺⟵ോ
ข✦ᓎߩ್ᢿߥ޿ߒⴕὑࠍ᡹᠄ߔࠆේ๔ߪ䄰ߟߩା⹺⟵ോߟ߹ࠅᵈᗧ⟵
ോ䄰ᔘታ⟵ോ߹ߚߪ⺈ታ⟵ോߩ޿ߕࠇ߆ߦߟ޿ߡ㆑෻߇޽ߞߚߎߣߩ⸽᜚ࠍ
ឭ಴ߔࠆ⽿છࠍ⽶߁䄭ޕߚߛߒ䄰⺈ታ⟵ോ㆑෻ߩ⸽᜚ߩߺߢߪข✦ᓎߩ⽿

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છ߇⋥ߜߦ໧ࠊࠇࠆߎߣߪߥ޿䄭ޕ⚻༡್ᢿේೣߦࠃࠆផቯ߇ⷒߐࠇߚ႐
ว䄰ේ๔߆ࠄ᡹᠄ࠍฃߌߡ޿ࠆⴕὑ߹ߚߪขᒁ߇ේ๔ᩣਥߦߣߞߡቢోߦ౏
ᱜߢ޽ࠆߎߣ 䄬entire fairness߹ߚߪ intrinsic fairness䄭 ࠍข✦ᓎ߇⸽᣿ߔࠆ⽿છࠍ
⽶߁ޕቢోߥ౏ᱜߪ䄰ߘߩขᒁߦ㑐ߔࠆᚻ⛯ߥ޿ߒᬌ⸛⚻ㆊߩ౏ᱜߣଔᩰߩ
౏ᱜࠍᗧ๧ߔࠆ߇䄰ߎߩ ߟߪ৻૕ߣߒߡክᩏߐࠇࠆ䄭ޕଔᩰ߇ቢోߦ౏
ᱜߢ޽ࠇ߫䄰ߘߩขᒁ߇ᛚ⹺ߐࠇߚᚻ⛯߽౏ᱜߢ޽ߞߚߣ⠨߃ߡࠃ޿႐ว߽
޽ࠆޕߒ߆ߒ౏ᱜߥᚻ⛯߇ߥߌࠇ߫౏ᱜߥଔᩰ߇ታ⃻ߐࠇߥ޿႐ว߇޽ࠆޕ
ขᒁࠍᛚ⹺ߔࠆ⠪ߦኻߒߡᚻ⛯ߩ౏ᱜᕈߦ㑐ߔࠆ㐿␜߇ߥ޿႐วߦ߽ଔᩰߩ
౏ᱜᕈࠍⵙ್ᚲ߇⹺߼ࠆߣߔࠇ߫䄰ଔᩰߦ㑐ߔࠆ᳿ቯᮭ㒢ࠍⵙ್ᚲ߇ળ␠߆
ࠄᅓ߁ߎߣߦߥࠆޕߚߣ߃߫Ꮕ೎ൻߐࠇߚ໡ຠ䄬differentiated commodities䄭ߩ
ଔᩰࠍ᳿ቯߔࠆߦߪᔅߕ੤ᷤࠍⷐߔࠆޕᏅ೎ൻߐࠇߚ໡ຠߩขᒁߦ߅޿ߡߪ
ᄁᚻߩᏗᦸଔᩰ߇Ꮢ႐ଔᩰࠃࠅ߽㜞ߔ߉ࠆ႐ว߹ߚߪ⾈ᚻߩᏗᦸଔᩰ߇Ꮢ႐
ଔᩰࠃࠅ߽ૐߔ߉ࠆ႐วߦߪ䄰Ꮢ႐ଔᩰ߇౏ᱜߥଔᩰߩ㒢ᐲࠍ↹ߔࠆߦߔ߉
ߥ޿ޕᒰ⹥ขᒁଔᩰ߇䄰⁛┙ᒰ੐⠪㑆ขᒁ߇ⴕࠊࠇࠆ▸࿐ߦ޽ࠆ߆ߥ޿߆એ
਄ߩߎߣࠍⵙ್ᚲߪ್ᢿߔࠆߎߣ߇ߢ߈ߥ޿ޕߒߚ߇ߞߡᛚ⹺ᚻ⛯ߦ߅ߌࠆ
㐿␜߇ᵈ⋡ߐࠇࠆߎߣߦߥࠆ䄭ޕ⚻༡್ᢿේೣߦࠃࠆផቯ߇ⷒߐࠇߥ߆ߞ
ߚ႐ว䄰⹊᱂䄬fraud䄭߹ߚߪ೑⋉⋧෻䄬conflict of interest䄭ߩਥᒛ߇ߥ޿ߥࠄ
߫䄰ᒰ⹥ขᒁ߇ᶉ⾌䄬waste䄭ߦ⹥ᒰߒߥ޿߆߉ࠅේ๔ߪ૗ࠄߩᢇ߽ᷣᓧࠄࠇ
ߥ޿䄭ޕ
㧒㧓ޓᵈᗧ⟵ോ㆑෻ߣ┙⸽⽿છ
ᵈᗧ⟵ോ㆑෻ߦࠃࠅᩣᑼળ␠ߦ↢ߓߚ៊ኂߩ⾩ఘࠍ᳞߼ࠆේ๔ߪ䄰ข✦ᓎ
ߦᵈᗧ⟵ോ㆑෻߇޽ߞߚߎߣࠍ෻⸽ߩߥ޿߆߉ࠅផቯߢ߈ࠆ䄬prima facie䄭⒟
ᐲߦ⸽᣿ߔࠆߎߣࠍⷐߔࠆޕߎߩᵈᗧ⟵ോ㆑෻ߪㆊᄬߢߪߥߊ㊀ㆊᄬ߇ၮḰ
ߣߥߞߡ޿ࠆޕߘߩ⟵ോ㆑෻ࠍਥේ࿃䄬proximate cause䄭ߣߒߡᩣᑼળ␠
߹ߚߪᩣਥߦ៊ኂ߇↢ߓߚߎߣ䄰ߟ߹ࠅ࿃ᨐ㑐ଥߦߟ޿ߡߩ┙⸽⽿છߪ⽶ࠊ
ߥ޿䄭ޕBarnes v. Andrews,  F.  䄬S.D.N.Y. 䄭 ╬ߩਇᴺⴕὑ⽿છ
ࠍㅊ෸ߔࠆ႐วߩ┙⸽⽿છߩಽ㈩ᣇᴺࠍข✦ᓎߩᵈᗧ⟵ോ㆑෻ߦࠃࠆ⽿છㅊ

ߢ࿃ේਥߩኂ៊߇෻㆑ോ⟵ߩᓎ✦ข䄰߫ࠇࠃߦ႐┙ߥ⊛⛔વࠆߔ↪ណ߽ߦ෸
 .v .oC & edeC ߒ߆ߒޕࠆߥߦߣߎ߁⽶ࠍછ⽿⸽┙߇๔ේߡ޿ߟߦߣߎࠆ޽
ࠊ⽶ࠍછ⽿⸽┙ߡ޿ߟߦଥ㑐ᨐ࿃߇๔ේ䄰ߒᦝᄌࠍࠇߎ߇.cnI ,rolocinhceT
ޕߚߒߦ߆ࠄ᣿ࠍߣߎ޿ߥ
㆑ോ⟵ߩᏆ⥄߇ᓎ✦ข๔ⵍ䄰ว႐ߚߒ⸽┙ࠍ෻㆑ോ⟵ᗧᵈߩᓎ✦ข߇๔ේ
-rof gniog fo nedrub䄬છ⽿಴ឭ᜚⸽߈ߟߦߣߎߚߞ߆ߥߒ↢⊒߇ኂ៊ࠆࠃߦ෻
ߣߎߚߞ޽ߢᱜ౏ߦోቢߡߞߣߦ␠ળᑼᩣ߇ὑⴕ⹥ᒰߪࠇߎޕ߁⽶ࠍ䄭draw
ὑⴕߩᓎ✦ข߇ᚲ್ⵙߦ㓙ߩߎޕࠆߔ๧ᗧࠍߣߎࠆߔ⸷ᢌ߫ࠇߌߥߒ᣿⸽ࠍ
ၮᩏክࠆߔ㑐ߦᒁข෻⋧⋉೑߮ࠃ߅ὑⴕߩ෻㆑ോ⟵ታᔘ䄰ߪḰၮࠆߔᩏክࠍ
ޕ䄭ࠆ޽ߢtset ssenriaf eritne ߓหߣḰ
⊛⋡ߩೣේᢿ್༡⚻ޓ㧓㧒
ߣ↱ℂ߈ߴߔߦ߆߿✭ࠍḰၮࠆߔᢿ್ࠍછ⽿ࠆࠃߦ෻㆑ോ⟵ᗧᵈߩᓎ✦ข
ߥ⊛ℂว߇ᓎ✦ข䄰ߡߒߣ⺰⥸৻䄰ߦ ╙ޕࠆ޿ߡࠇߐᒛਥߦ߁ࠃߩᰴߡߒ
ࠆࠃߦᄬㆊ߇ᓎ✦ขߒ߽ޕࠆ޽ߢࠄ߆ࠆߥߦ⋉೑ߩਥᩣ߇ߣߎࠆߣࠍࠢࠬ࡝
߆߁߹ߒߡߞߥߊߥࠄߣࠍࠢࠬ࡝߇ᓎ✦ข䄰߫ࠄߥࠆ޽߇ᕈ⢻น߁⽶ࠍછ⽿
࡯࠲࡝ߣࠢࠬ࡝ࠆ޿ߡߒ㕙⋥ߦᏱ߇㒯༡⚻߮ࠃ߅ᓎ✦ข䄰ߦ ╙ޕࠆ޽ߢࠄ
䄰ߪᓎ✦ข䄰ߦ ╙ޕࠆ޽ߢࠄ߆޿ߥ߇ജ⢻ࠆߔଔ⹏߇ᚲ್ⵙࠍᑼ⒟ᣇߩࡦ
ࠆߌฃ߈ᒁࠍ੐઀ߩ␠ળߩߊᄙߤ߶ࠇߘ䄰ߡߴᲧߦⴕ㌁⾗ᛩߪߚ߹ੱᴺᩏ⋙
ขߢᕺ⍮ᓟ߇ᚲ್ⵙߒ߽䄰ߊߒ㔍߇ߣߎࠆߔᢔಽࠍછ⽿߼ߚ޿ߥ߈ߢ߇ߣߎ
ࠍࠢࠬ࡝߇ᓎ✦ข䄰߫ࠄߥࠆ޽߇ᕈ⢻นࠆߔ෸ㅊࠍછ⽿ߒᩏክࠍᢿ್ߩᓎ✦
䄰ߦ ╙ޕࠆ޽ߢࠄ߆ࠆߥߦߣߎࠆߔኂࠍ⋉೑ߩਥᩣ䄰ᨐ⚿߁ህࠍߣߎࠆߣ
ࠄ߆޿ߥ߈ߢ߇ߣߎࠆߔ઎๮߁ࠃࠆߔࠍᢿ್༡⚻޿ߒᱜߡߒኻߦᓎ✦ข߇ᴺ
ߩᓎ✦ข䄰ߪࠅࠃ߁޿ߣ▸ⷙὑⴕߩᓎ✦ขߪೣේᢿ್༡⚻߃ࠁࠇߘޕࠆ޽ߢ
ޕ䄭ߟᜬࠍ⾰ᕈ߈ߴ߁޿ߣ▸ⷙߩ߼ߚࠆߔᩏክࠍὑⴕ
㗴໧ߩታ੐ࠆߔቯ᳿Ᏹㅢ߇ክ㒳䄰਄⛯ᚻ್ⵙ䄰ߪೣේᢿ್༡⚻ߦ߆߶ߩߘ
ߔ឵ォߦ䄭wal fo noitseuq䄬㗴໧ߩᓞᴺࠆߔቯ᳿߇ᚲ್ⵙ䄰ࠍ䄭tcaf fo noitseuq䄬
ߊߠၮߦ෻㆑ോ⟵ᗧᵈ䄰߫ࠄߥ޿ߥ߇ೣේᢿ್༡⚻ޕߚ߈ߡߒߚᨐࠍഀᓎࠆ

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ข✦ᓎߩ⽿છߪ䄰ޟߘߩᮭ㒢ࠍⴕ૶ߒߡ䄰ߎߩ៊ᄬࠍ↢ߓࠆขᒁࠍⴕߞߚ䄰
ᩣᑼળ␠ߣߩ㑆ߦ೑⋉⋧෻ߩߥ޿ข✦ᓎ߇䄰ห᭽ߩ┙႐ߦ޽ࠆᕁᘦಽ೎ߩ޽
ࠆ৻⥸ੱ߇ⴕ૶ߔࠆ⒟ᐲߩᵈᗧࠍᛄߞߚ߆ޠߣ޿߁ਇᴺⴕὑߩࡀࠣ࡝ࠫࠚࡦ
ࠬߩᚑ┙ⷐઙߢ޽ࠆᵈᗧ⟵ോߦ㑐ߔࠆ໧㗴ߣߒߡ㒳ክክℂߦ᦯ߔࠆߎߣߦߥ
ࠆߣߩᜰ៰߇޽ࠆ䄭ޕ
ਇᴺⴕὑ⸷⸩ߢߪ㒳ክክℂ߇ⴕࠊࠇࠆޕ㒳ክክℂߩ․ᓽߣߒߡ䄰ห᭽ߩ੐
଀ߦኻߒߡห᭽ߩ್ᢿࠍߔࠆⷐ⺧ࠃࠅ߽䄰ේ๔ⵍኂ⠪߳ߩหᖱ߇ክℂߩ⚿ᨐ
ߦᓇ㗀ࠍ෸߷ߔน⢻ᕈ߇㜞޿ߣ޿ࠊࠇࠆ䄭ޕ߹ߚ㒳ክߪవ଀ߣห᭽ߩ੐଀
ࠍవ଀ߣห᭽ߦ⹏᳿ߒߥߊߡࠃ޿䄭ޕ㒳ክክℂࠍ࿁ㆱߢ߈ࠇ߫ⵍ๔ข✦ᓎ
ߦߣߞߡ᦭೑ߢ޽ࠈ߁ޕ
ߘࠇߢߪ⚻༡್ᢿේೣߦࠃߞߡ଻⼔ߐࠇߥ޿႐ว䄰ߚߣ߃߫ข✦ᓎߩ⋙ⷞ
⟵ോ㆑෻߹ߚߪᔘታ⟵ോ㆑෻߇ේ๔ߦࠃߞߡਥᒛߐࠇߡ޿ࠆ႐ว䄰㒳ክክℂ
ࠍฃߌࠆᮭ೑߇⹺߼ࠄࠇࠆߩߢ޽ࠈ߁߆ޕDelawareᎺߢߪ䄰ข✦ᓎߩା⹺⟵
ോ㆑෻ߦ㑐ߔࠆ⸷⸩ߪ䄰ࠦࡕࡦ࡮ࡠ࡯ⵙ್ᚲߢ޽ࠆ Delaware Superior Court
ߢߪߥߊ䄰ⴧᐔᴺⵙ್ᚲߢ޽ࠆ Delaware Chancery Court߳ឭ⿠ߒߥߌࠇ
߫ߥࠄߕ䄰߆ߟ DelawareᎺⴧᐔᴺⵙ್ᚲߢߪ㒳ክክℂ߇ⴕࠊࠇߥ޿䄭ޕ⚻
༡್ᢿේೣߪᎺߦࠃߞߡ⇣ߥߞߡ޿ࠆޕᦨ߽଻቞⊛ߥ┙႐ߪ䄰ޟข✦ᓎળ߹
ߚߪߘߩᆔછࠍฃߌߚᆔຬળ߇ⴕߞߚ᳿ቯߪ䄰ข✦ᓎ߇଻⼔ߦ୯ߒߥ޿೑⋉
⋧෻ߔࠆ┙႐ߦ޽ࠆ߆߹ߚߪߘߩⴕὑ߇㆑ᴺ߽ߒߊߪᧂᔅߩ᡿ᗧ䄬reckless-
ness䄭ߦࠃࠆ߽ߩߢߥ޿߆߉ࠅ䄰ⵙ್ᚲߩክℂࠍฃߌࠆߎߣߪߥߊ଻⼔ߐࠇ
ࠆޕޠߣ޿߁߽ߩߢ޽ࠆޕߒ߆ߒ䄰DelawareᎺࠍ฽߻ᄙߊߩᎺߢߪ䄰⚻༡್
ᢿේೣ߇ㆡ↪ߐࠇࠆ႐วߣ䄰ᵈᗧ⟵ോ㆑෻ߦࠃࠆ⽿છ߇↢ߓߥ޿႐วߣߩ㑐
ଥ߇ߘࠇ߶ߤන⚐ߢߪߥ޿䄭ޕߚߣ߃߫䄰Model Business Corporation Act 
䄬MBCA䄭 § . 䄬RD ed.  & Supp. 䄭 ߇ข✦ᓎߩⴕὑߩᮡḰ䄬standard of 
conduct for directors䄭ࠍ䄰MBCA § . ߇ข✦ᓎߩ⽿છߩᮡḰ䄬standard of liabil-
ity for directors䄭ࠍ೎୘ߦቯ߼䄰MBCA § .䄬b䄭䄬䄭 ߇ၮᧄቯ᱅ߦࠃࠆข✦ᓎ
ߩ⽿છᷫ఺ࠍ⹺߼ߡ޿ࠆޕ

⢻ᯏߩോ⟵ᗧᵈޓ㧓㧒
ᅤᰳߩോ⟵ᗧᵈߥಾㆡ䄰ߦ߼ߚࠆߖߐⴕㆀࠍോ⡯ߦ᣿⾫ߟ߆ീൕߦᓎ✦ข
ߪ߆ࠆ޽ߢⷐ㊀ߪߚ߹⊛₸ല䄰ᐲ⒟ߩߤ䄰ߪߣߎࠆ޽߇ᆭ⢿ߩછ⽿ࠆߔኻߦ
ߣ߁ࠃߒᜬ⛽ࠍჿฬߩߡߒߣኅ㐷ኾߣജ࿶ߩ႐Ꮢޕࠆ޽߇៰ᜰ߁޿ߣߛ᣿ਇ
ᗧᵈ䄰ߪࠄ߆႐┙ࠆߔ⸃ߣࠆ޿ߡࠇࠄߌߠᯏേߪ⠪༡⚻䄰ߡߞࠃߦ᳞᰼ࠆߔ
ߎ߁޿ߣ޿ߥ߇ⷐᔅߪᲑᚻᷣᢇ߁޿ߣ⸩⸷ߩ߼ߚࠆߔ෸ㅊࠍછ⽿ߩ෻㆑ോ⟵
ߢⷐ㊀ߪ⸩⸷ߡ޿ߟߦ෸ㅊછ⽿ߩ෻㆑ോ⟵ታᔘߪ႐┙ߩߎ䄰߅ߥޕࠆߥߦߣ
⢻ᯏߥ↪᦭ߦ⊛ળ␠ߡߒߣ▸ⷙછ⽿ߪോ⟵ᗧᵈ䄰ߢᣇઁޕࠆ޿ߡߒ⸃ߣࠆ޽
䄰߇ว႐ࠆ޿ߡ߼⹺ࠍછ⽿ߦ㓙ታ߇ᚲ್ⵙ䄰ߪ႐┙ࠆߔ⸃ߣࠆ޿ߡߒߚᨐࠍ
ࠍᓞⷙࠆࠃߦജ࿶ߩࠄ߆௥ห߮ࠃ߅႐Ꮢ䄰ߡߊߤ߭ߦࠅ૛߇ὑⴕߩ╬ᓎ✦ข
ߒߣ↱ℂࠍߣߎࠆ޿ߡࠇࠄ㒢ߦว႐ࠆ޽߇ᖱ੐ߥ߆ࠄ᣿߇ߣߎ޿ߥ޿ߡߌฃ
ߦᴫ⁁⹥ᒰ䄰ߡᝥࠍᔃ⑳䄰ߦ೎ߪߣೣේᢿ್༡⚻䄰ߪോ⟵ᗧᵈޕ䄭ࠆ޿ߡ
ߠᯏേߣ߳േⴕߥ߁ࠃߩߘࠍ㆐ᓎ✦ขࠆ߃⠨ߣ޿ߚ޿ⴕࠍߣߎ޿ߒᱜࠆߌ߅
ޕ䄭ࠆ޿ߡࠇߐ⸃ߣࠆ޽ߢ▸ⷙὑⴕࠆߌ
෻㆑ോ⟵ታᔘ .(
෻⋧⋉೑ߩᓎ✦ขޓ㧓㧒
㒢ᮭࠆߔ᦭ߡߒኻߦ␠ળ߇ਥᩣ㈩ᡰ߮ࠃ߅ᓎⴕၫ䄰ᓎ✦ขߪോ⟵ታᔘޓ%
ߪਥᩣޕ䄭ࠆ޿ߡߒ᳞ⷐࠍߣߎࠆߔ૶ⴕߦታ⺈ߦ߼ߚߩ⋉೑ߩༀᦨߩ␠ળࠍ
⚻ᬺ੐ࠍᮭ㊂ⵙ޿ᐢ߇ᓎ✦ข䄰ߕࠄࠊ߆߆߽ߦࠆ޽ߢ⠪᦭ᚲߩ⌀ߩ␠ળᑼᩣ
ߔ૶ⴕߦታ⺈ޕࠆ޽߇ⷐᔅࠆࠇߐ⺖߇ോ⟵ታᔘ䄰߼ߚࠆ޿ߡߒ᦭ߡߒ㑐ߦ༡
ࠆߔ㑐ߦ⛯ᚻ߮ࠃ߅↥⽷␠ળ߻฽ࠍႎᖱߩ␠ળ䄰ߪ㒢ᮭࠆࠇࠄ߼᳞߇ߣߎࠆ
෸ㅊࠍછ⽿ࠆࠃߦ෻㆑ോ⟵ᗧᵈ䄰ߡߒ㑐ߦᢿ್༡⚻ߩᓎ✦ขޕࠆ޽ߢߩ߽
ോ⟵ታᔘߦㅒ䄰߇ࠆ޿ߡࠇߐ↪ណߡ޿߅ߦᴺ␠ળ߇㊎ᣇߥ⊛ᭂᶖߦߣߎࠆߔ
෻㆑ോ⟵ታᔘޕࠆ޿ߡࠇࠄߣ߇㊎ᣇࠆߔᱜᤚߦ⊛ᭂⓍߪߡߒኻߦὑⴕߩ෻㆑
ߟ ߪၞ㗔ࠆࠇߐ↪ㆡ߇ℂᴺߩോ⟵ታᔘޕ޿ߥ޿ߡࠇࠄ߼⹺ߪᮭ㊂ⵙࠆߔࠍ
ᒁข⠪੐ᒰㅪ㑐ࠅ߹ߟᒁข෻⋧⋉೑ߩਥᩣ㈩ᡰߪߚ߹ᓎ✦ขߦ ╙䄰ࠅ޽

ോ⟵〈⋙ⷞ⋙ߩᓎ✦ข
⸃䄰૬ว෼ๆߩ␠ળࠅ߹ߟᦝᄌߩ␆ၮߩ␠ળߦ ╙䄰䄭noitcasnart ytrap detaler䄬
⑌ᒁข෻⋧⋉೑ߩ ╙ޕࠆ޽ߢ╬ළᄁߩ↥⽷␠ળߩߡߴߔߦ⊛⾰ታ߮ࠃ߅ᢔ
ข䄰䄭seitinutroppo etaroproc fo snoitairporppa䄬↪ᵹ⊛⑳ߩળᯏ␠ળ䄰ߪℂᴺߩᱛ
෸߽ߦ╬ଥ㑐ߩਥᩣᵷᢙዋߣਥᩣ㈩ᡰߦ߮ࠄߥ䄰㈽ႎߩᓎⴕၫ߮ࠃ߅ᓎ✦
ޕ߱
ߩኈౝߩߘߪᒁข⠪੐ᒰㅪ㑐ࠅ߹ߟᒁข෻⋧⋉೑ߩਥᩣ㈩ᡰߪߚ߹ᓎ✦ข
ࠍᒁข෻⋧⋉೑䄰߇ࠆߌฃࠍ౉੺ࠆࠃߦᚲ್ⵙ߮ࠃ߅ᴺ␠ળߡ޿ߟߦᕈᱜ౏
ળᑼᩣߡߓㅢࠍᒁข෻⋧⋉೑߇ᓎ✦ขޕ޿ߥ޿ߪߡࠇߐᱛ⑌ߪ૕⥄ߣߎࠆߔ
ଥ㑐ኂ೑ߩ␠ળᑼᩣ䄰ߪߦว႐ࠆᓧࠍ⋉೑⊛㌛㊄ߥ⊛ੱ୘ߦߣ߽ߩ†‶ߩ␠
ߥⷐ㊀ࠆ޿ߡߒ᣿್ߢὐᤨࠆߔࠍ␜㐿ߦ߼ߚߩ⹺ᛚᒁข߳⠪⴫ઍ޿ߥߚᜬࠍ
౏ߦ⊛⾰ታߦ␠ળᑼᩣࠄ߆ὐⷰߩߡߴߔ߮ࠃ߅䄰ߣߎࠆߔ␜㐿ߦోቢࠍታ੐
ޕ䄭ࠆ޿ߡߞߣࠍᴺᣇࠆߔ᳞ⷐࠍߣߎࠆߔࠍᒁขߢઙ᧦ߥᱜ
߇ὐ㔍ߪߦℂᴺߩ࡯ࡠ࡮ࡦࡕࠦࠆߔ㑐ߦᒁข෻⋧⋉೑ߩᓎ✦ขߩߡߟ߆ޓ&
ߡߞ޽ߢᱜ౏߃ߣߚߪᒁข෻⋧⋉೑ࠆࠃߦᓎ✦ขߦ ╙䄰߫߃ߣߚޕߚߞ޽
 ╙ޕߚ߃ߒᶖࠅข߽ߡߒߣߚࠇߐ⹺ᛚߡߞࠃߦᓎ✦ข޿ߥߩଥ㑐ኂ೑䄰߽
ߡߞ߇ߚߒ䄰ߕ߈ߢ߇ߣߎࠆߔ౉▚ߦᢙ⿷ቯߩળᓎ✦ขࠍᓎ✦ข෻⋧⋉೑ߦ
ᒁขߩߘ䄰ว႐ࠆ߼භࠍᢙᄙߩળᓎ✦ข߇ᓎ✦ข෻⋧⋉೑ࠆߔ㑐ߦᒁข⹥ᒰ
ߡߞࠃߦળᓎ✦ขߥ߁ࠃߩߘ䄰߼ߚ޿ߥߪߦળᓎ✦ขߩߘ߇㒢ᮭࠆߔ⹺ᛚࠍ
ήߦ↱ℂࠍߣߎࠆ޽ߢ䄭seriv artlu䄬ὑⴕߩᄖജ⢻ߪᒁข෻⋧⋉೑ߚࠇߐ⹺ᛚ
ߩวㇺߦ␠ળ߽ࠅࠃ⺕䄰߼ߚࠆ޿ߡߓㅢߦᖱ੐ߩ␠ળߪᓎ✦ขޕߚࠇߐߣല
೙ࠍᒁข෻⋧⋉೑䄰߼ߚࠆࠇࠄ߃⠨ߣࠆ߈ߢ߇ߣߎࠆߔࠍߺㄟ↳ߩ⚂ᄾ޿⦟
䄰߆ࠆ޽ߢᱜ౏ਇ߇ᒁข෻⋧⋉೑ߒߛߚޕ䄭޿ߥߊߒ߹ᅢߪߣߎࠆ߉ߔߒ㒢
߽ࠆ߁ߒᶖࠅข߇ᚲ್ⵙ䄰ߪߦว႐ࠆ޽ߢಾㆡਇ߇␜㐿ࠆߔ㑐ߦᒁขߪߚ߹
ᴺ┙߇  § LCGD ࠆ޽ߢᴺቯ೙ߩᣦ⿰หߣ଀್ߩࠄࠇߎߢ޿ᰴޕߚߒߣߩ
ࠆࠇߐᶖࠅขߪߚ߹ലή߇ᒁขߢߌߛ↱ℂ߁޿ߣࠆ޽ߢᒁข෻⋧⋉೑䄰ࠇߐ
 ޕ䄭ߚࠇࠄ߼ቯ߇╬ᣦ޿ߥߪߣߎ
߇⛯ᚻߩ㓙߁ⴕࠍᒁข෻⋧⋉೑䄰ߡߞࠃߦߣߎߚࠇߐቯ೙߇  § LCGD
ข޿ߥߩଥ㑐ኂ೑߮ࠃ߅␜㐿ߩႎᖱࠆߔ㑐ߦᕈᱜ౏ߩᒁขޕߚߞߥߦ߆ࠄ᣿

ߪߦᓟቯ೙ߩ  § LCGD ߒ߆ߒޕࠆ޽ߢ⹺ᛚࠆࠃߦᢙᄙߩਥᩣߪߚ߹ᓎ✦
✦ข䄰ࠇࠊⴕ߇␜㐿ߥోቢߜࠊߥߔޕߚߓ↢߇㗴໧ߥߚᣂࠆߋ߼ࠍ㉼⸃ߩߘ
ℂࠍᕈᱜ౏ਇߩᒁขߩߘߪᒁข෻⋧⋉೑ߚߒࠍ⹺ᛚߦታ⺈߇ਥᩣߪߚ߹ળᓎ
ߦὐߩߎޕࠆ޽ߢ㗴໧߁޿ߣ߆߈ߴߔ⸃ߣ޿ߥߪߣߎࠆࠇߐᶖࠅขߡߒߣ↱
ࠆߔዻᏫߦ␠ળ߇ᨐലߩᒁขߡߞࠃߦߣߎࠆߔ〣ጁࠍ⛯ᚻߩቯᴺ䄰ߪߡߒ㑐
್߁޿ߣ޿ߥ߈ߢߪߣߎࠆߔ㒰ឃࠍᩏክߩᚲ್ⵙߡߒ㑐ߦᕈᱜ౏ߩᒁข䄰߇
ߦᴺㆡߡ޿ߟߦᒁข෻⋧⋉೑߇ᓎ✦ข┙⁛߃ߣߚޕ䄭ࠆ޿ߡࠇߐᜬ⛽߇଀
⋉೑ޕࠆ޽ߢ႐┙߁޿ߣࠆ߈ߢᩏክࠍᕈᱜ౏ߩߘ߇ᚲ್ⵙ߽ߡߒߣߚߒ⹺ᛚ
ߞ޽ߢᓎ✦ข޿ߥߩଥ㑐ኂ೑ߚߌฃࠍ␜㐿ߥᴺㆡ䄰߇⠪ࠆߔ⹺ᛚࠍᒁข෻⋧
್ߥᱜ౏ߩ᭽หߣ⠪ࠆ޽ߦ႐┙ߩ⠪ਃ╙䄰߼ߚࠆ޽߇⼂ᗧ㑆ખ䄰߽ߡߒߣߚ
ޕ䄭ࠆߔߣ↱ℂࠍߣߎ޿ߥࠇࠊᕁߪߣࠆ߈ߢ߇ᢿ
ߘ߇๔ේߡ޿ߟߦᒁข෻⋧⋉೑ߚࠇߐ〣ጁ߇⛯ᚻߩቯᴺ䄰ߡߞ߇ߚߒޓ(
ᒁข෻⋧⋉೑߇๔ේߕ߹䄰ว႐ߩߘޕࠆࠇࠄ߃⠨߇ߣߎࠆߔᒛਥࠍᱜ౏ਇߩ
ⵍ䄰ߪߦว႐ߚߒഞᚑߦ᣿⸽ߩߘ߇๔ේޕ߁⽶ࠍછ⽿⸽┙ߡ޿ߟߦᱜ౏ਇߩ
᣿⸽ࠍߣߎࠆࠇߐ⼔଻߇り⥄๔ⵍ߮ࠃ߅ᒁขߩߘߡߞࠃߦ  § LCGD ߇๔
ޕ޿ߥࠄߥ߫ࠇߌߥߒ
േⴕߦታ⺈߇ᢙᄙߩᓎ✦ข޿ߥߩଥ㑐ኂ೑䄰߫ࠇࠃߦ 䄭䄬䄭a䄬 § LCGD
෻⋧⋉೑ࠆࠃߦᓎ✦ข䄰ߪߦว႐ߚߒ⹺ᛚߢ਄ߚߌฃࠍ␜㐿ߩႎᖱߟ߆䄰ߒ
⼔଻ࠆࠃߦቯⷙߩߎޕࠆ޿ߡߒߣ޿ߥߪߣߎࠆࠇߐᶖࠅขߪߚ߹ലή߇ᒁข
╙䄰ߣߎ޿ߥߪߢੱଥ㑐ኂ೑ߪᓎ✦ขߚߒࠍ⹺ᛚߦ ╙䄰ߪߦ߼ߚࠆߌฃࠍ
෻⋧⋉೑ߦ ╙߮ࠃ߅䄰ߣߎߚߒࠍὑⴕߦታ⺈߇ᓎ✦ข޿ߥߩଥ㑐ኂ೑ߦ
ᓎ✦ข޿ߥߩଥ㑐ኂ೑䄰߇ታ੐ߥⷐ㊀ࠆߔ㑐ߦᒁข߮ࠃ߅⋉೑෻⋧ߩᓎ✦ข
ޕࠆ޽ߢⷐᔅ߇ߣߎߚࠇߐ␜㐿ߦ
ታ⺈߇ਥᩣࠆ޽ߩᮭ᳿⼏ߡ޿ߟߦ㗄੐⹥ᒰ䄰߫ࠇࠃߦ 䄭䄬䄭a䄬 § LCGD
෻⋧⋉೑ࠆࠃߦᓎ✦ข䄰ว႐ߚߒ⹺ᛚߢ਄ߚߌฃࠍ␜㐿ߩႎᖱߟ߆ߒേⴕߦ
ᩣࠆߔࠍ⼏᳿⹺ᛚߪ⸒ᢥߩ᧦หޕ޿ߥߪߣߎࠆࠇߐᶖࠅขߪߚ߹ലή߇ᒁข
ࠍ⹺ᛚ䄰߇޿ߥ޿ߡߒ␜᣿ࠍઙⷐ߁޿ߣ޿ߥࠄߥߪߡߞ޽ߢੱଥ㑐ኂ೑߇ਥ
ᛚ䄰ߦ․ޕ䄭ࠆ޽߇଀್ࠆߔߣ޿ߥࠄߥߪߡߞ޽ߢੱଥ㑐ኂ೑߇ਥᩣࠆߔ

ข✦ᓎߩ⋙ⷞ⋙〈⟵ോ
⹺ߔࠆᩣਥߩᄙᢙ߇೑ኂ㑐ଥੱߢ޽ࠆ႐วߦዋᢙᵷߩ෻ኻߔࠆขᒁ߇ᛚ⹺ߐ
ࠇࠆߎߣߦߥࠆ߇䄰ߘߩขᒁ߇ળ␠⽷↥ࠍ㆏ℂߦ෻ߒߡ䄬irrational䄭ᶉ⾌ߔࠆ
ਇ౏ᱜߥขᒁߢ޽ࠇ߫ᶉ⾌䄬waste䄭ߩᴺℂ߇ㆡ↪ߐࠇ䄰ᩣਥߦࠃࠆᛚ⹺߇ή
ലߣߥࠆޕߚߛߒᩣਥోຬ৻⥌ߦࠃࠆᛚ⹺߇޽ࠆ႐วߦߪ᦭ലߢ޽ࠆ䄭ޕข
✦ᓎߩ⋧෻೑⋉߅ࠃ߮ขᒁ⥄૕ߦ㑐ߔࠆ㊀ⷐߥ੐ታߦߟ޿ߡߩ㐿␜߇DGCL 
§ 䄬a䄭䄬䄭 ߩㆡ↪ⷐઙߢ޽ࠆߚ߼䄰หⷙቯߩㆡ↪ߦ㓙ߒߡߪ૗߇㊀ⷐߥ੐
ታ߆߇໧㗴ߣߥࠆޕDelawareᎺᦨ㜞ⵙ್ᚲ್᳿ߪ䄰㊀ⷐߥ੐ታߣߪ䄰ᕁᘦ
ಽ೎ߩ޽ࠆㅢᏱߩᩣਥ߇⼏᳿ᮭࠍߤߩࠃ߁ߦⴕ૶ߔࠆ߆ࠍ᳿߼ࠆ㓙ߦ㊀ⷐߛ
ߣ⠨߃ࠆ੐ᨩߢ޽ࠆߣ޿߁ቯ⟵ࠍߒߡ޿ࠆ䄭ޕ
ข✦ᓎߦࠃࠆ೑⋉⋧෻ขᒁ߇ DGCL § 䄬a䄭䄬䄭߹ߚߪ DGCL § 䄬a䄭
䄬䄭 ߩㆡ↪ⷐઙࠍḩߚߐߥ޿႐ว䄰DGCL § 䄬a䄭䄬䄭 ߦᓥ޿䄰ߘߩขᒁ߇
ળ␠ߦߣߞߡ౏ᱜߢߥߌࠇ߫ߥࠄߥ޿ޕߎߩ౏ᱜᕈߩክᩏߩߚ߼ߦ䄰Dela-
wareᎺⵙ್ᚲߪWeinberger v. UOP, Inc.,  A.d ,  䄬Del. 䄭 ߇
␜ߒߚ entire fairness testࠍ↪޿ࠆ䄭ޕ
*ޓDGCL §  ߩၮḰߣߪ೎ߦ䄰DelawareᎺⵙ್ᚲߪࠦࡕࡦ࡮ࡠ࡯਄ߩା
⹺⟵ോߩⷰὐ߆ࠄข✦ᓎߩ೑⋉⋧෻ขᒁࠍክᩏߒߡ޿ࠆޕߎߩክᩏߪ DGCL 
§  ߣߪ⇣ߥࠆ߽ߩߩ㘃ૃߒߚⷰὐ߆ࠄⴕࠊࠇࠆ߇䄭䄰೑ኂ㑐ଥߩߥ޿ข
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(ޓઁᣇߢ䄰೑ኂ㑐ଥߩߥ޿ข✦ᓎ߇ข✦ᓎળߩᄙᢙࠍභ߼ࠆ႐ว߅ࠃ߮
ᩣᑼળ␠߇ᡰ㈩ᩣਥߦࠃߞߡᡰ㈩ߐࠇߡ޿ߥ޿႐วߦߪ⚻༡್ᢿේೣ߇ㆡ↪
ߐࠇࠆߪߕߢ޽ࠆ䄭ޕ
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ᔘታ⟵ോߩਛᔃ᭎ᔨߪ೑⋉⋧෻ขᒁߩ⑌ᱛߢ޽ࠆ߇䄰ߘߩ߶߆ߦ⋙〈⟵ോ
߇໧㗴ߣߥࠆ႐วࠍ฽߼ข✦ᓎ߇⺈ታߦⴕὑࠍߔࠆߎߣ䄰ߟ߹ࠅ⺈ታ⟵ോ䄭
߅ࠃ߮ળ␠ߩౝኒᖱႎࠍ଻ᜬߔߴ߈ߎߣࠍౝኈߣߔࠆ䄭ޕߒ߆ߒข✦ᓎߦ
ᔘታ⟵ോߦ㆑෻ߔࠆᗧᕁ߇ਥⷰ⊛ߦߥ޿႐วߦ߽䄭䄰ᔘታ⟵ോ㆑෻߇⹺߼
ࠄࠇࠆޕ
㧒㧓ޓᔘታ⟵ോ㆑෻ߩലᨐ
ᔘታ⟵ോߦ㆑෻ߒߡข✦ᓎ߇ⴕߞߚਇ౏ᱜߥขᒁߪ䄰Ꮕᱛ๮઎䄬injunc-
tion䄭ࠍฃߌࠆ߆䄭䄰߹ߚߪ៊ኂ⾩ఘ⽿છࠍ⊒↢ߐߖࠆ䄭ޕᔘታ⟵ോ㆑෻ߩ
ⴕὑߦࠃߞߡข✦ᓎ߇୘ੱ⊛ߥ೑⋉ࠍᓧߡ޿ߥ޿႐วߢ޽ߞߡ߽䄰ห᭽ߢ޽
ࠆޕᔘታ⟵ോ㆑෻ࠍℂ↱ߣߔࠆข✦ᓎߩේ⁁࿁ᓳ⊛៊ኂ⾩ఘ⽿છ䄬rescissory 
damage䄭ߪ䄰⃻⁁࿁ᓳᴺℂ䄬principles of restitution䄭ߣା⸤ᴺℂ䄬principles of trust 
law䄭ࠍᩮ᜚ߣߔࠆߚ߼䄰ᔅߕߒ߽㆑෻ⴕὑߦࠃߞߡข✦ᓎߦߪ୘ੱ⊛ߥ೑ᓧ
߇ߥߊߡ߽ߎߩ⽿છ߇↢ߓࠆ䄭ޕ
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*. ᵈᗧ⟵ോߣᔘታ⟵ോߩ㑐ଥ
 ᵈᗧ⟵ോߣᔘታ⟵ോߩ඙೎ߦߪᦌᤒߥㇱಽ߇޽ࠆߣᜰ៰ߐࠇߡ޿ࠆޕ
਄ㅀߩߣ߅ࠅ 䄬ᧄⓂ ÉÉÉ &.䄭䄰⚻༡್ᢿේೣ߇ㆡ↪ߐࠇࠆ႐ว䄰ข✦ᓎߦߪᵈ
ᗧ⟵ോ㆑෻ߣᔘታ⟵ോ㆑෻߇ߥ޿ߣ޿߁ផቯ߇௛ߊߚ߼䄰ข✦ᓎߩ⽿છࠍㅊ
෸ߔࠆේ๔߇ᵈᗧ⟵ോ㆑෻߹ߚߪᔘታ⟵ോ㆑෻ࠍ┙⸽ߒߥߌࠇ߫ߥࠄߥ޿ޕ
ߤߜࠄ߆ߩ⟵ോ㆑෻߇┙⸽ߐࠇߚ႐ว䄰ข✦ᓎ߇⥄Ꮖߩⴕὑ߇ᩣᑼળ␠߹ߚ
ߪߘߩᩣਥߦߣߞߡቢోߦ౏ᱜ䄬entirely fair䄭ߢ޽ߞߚߎߣࠍ⸽᣿ߒߥߌࠇ߫
⽿છࠍ໧ࠊࠇࠆޕᵈᗧ⟵ോ㆑෻ߣᔘታ⟵ോ㆑෻ߩክᩏၮḰߪ╬ߒߊ entire 
fairness testߢ޽ࠆ䄭ޕ
߹ߚ਄ㅀߩߣ߅ࠅ䄬ᧄⓂ ÉÉÉ (.䄬&䄭䄭䄰ᡰ㈩ᩣਥߣߩขᒁߦ߅޿ߡ䄰೑ኂ㑐ଥ
ߩߥ޿⁛┙ข✦ᓎ߆ࠄߥࠆ․೎ᆔຬળ߇ⴕߞߚ್ᢿ߇੎ࠊࠇࠆ႐วߢ޽ߞߡ
߽䄰ߘߩᆔຬળᆔຬ߇ᡰ㈩ᩣਥߩᓇ㗀߆ࠄቢోߦ㓒㔌ߐࠇߡ޿ࠆߣߪ⠨߃ࠄ
ࠇߥ޿ߚ߼䄰ߘߩᆔຬળߩ್ᢿߪ⚻༡್ᢿේೣߢߪߥߊ entire fairness test
ߢክᩏߐࠇࠆޕEmerald Partners v. Berlin,  A.d  䄬Del. 䄭 ߢߪ䄰
May Petroleum␠߇ߘߩᡰ㈩ᩣਥߩᚲ᦭߹ߚߪᡰ㈩ߔࠆ  ୘ߩળ␠ࠍขᓧ
ߔࠆኻଔ߇ᡰ㈩ᩣਥ౗ข✦ᓎߦߣߞߡ⪺ߒߊ᦭೑ߢMay Petroleum␠ߦ
ߣߞߡ⪺ߒߊਇ೑ߥ᧦ઙߢ޽ߞߚߣߒߡ䄰ᡰ㈩ᩣਥߩਇ౏ᱜߣ⁛┙ข✦ᓎߩ
ᵈᗧ⟵ോ㆑෻ࠍዋᢙᵷᩣਥ߇੎ߞߚޕߎߩ႐ว䄰ᡰ㈩ᩣਥߪWeinberger v. 
UOP, Inc.ߩၮḰߟ߹ࠅentire fairness testߦᓥ޿䄰ขᒁ߇౏ᱜߢ޽ߞߚߎߣ
ࠍ┙⸽ߒߥߌࠇ߫ߥࠄߥ޿߇䄰May␠ߩၮᧄቯ᱅ߦߪข✦ᓎߩᵈᗧ⟵ോ㆑෻
ߦၮߠߊ⽿છࠍᷫ఺ߔࠆⷙቯ߇⸳ߌࠄࠇߡ޿ߚߚ߼䄰⁛┙␠ᄖข✦ᓎ߇૗ࠍ
┙⸽ߒߥߌࠇ߫ߥࠄߥ޿߆߇໧㗴ߣߥߞߚޕߎߩ໧㗴ߦ㑐ߒߡ䄰Delaware
Ꮊᦨ㜞ⵙ್ᚲߪ䄰ߘߩⴕὑ߇ዋᢙᵷᩣਥߦߣߞߡቢోߦ౏ᱜߢ޽ࠆߎߣߩ┙
⸽ࠍⷐߔࠆߣߒߚޕኻଔߦߟ޿ߡቢోߥ౏ᱜ߇┙⸽ߢ߈ߥ޿႐วߦߪ䄰౏ᱜ
ߢߥ޿ߎߣ߇ኾࠄᵈᗧ⟵ോ㆑෻ߦࠃࠆ߽ߩߢ޽ߞߡ䄰ᔘታ⟵ോ㆑෻ߦࠃࠆ߽
ߩߢߪߥ޿ߎߣࠍ┙⸽ߒߥ޿߆߉ࠅ䄰㊄㌛⾩ఘ⽿છࠍ఺ࠇࠆߎߣߪߢ߈ߥ޿
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ߣߒߚ䄭ޕઁᣇ䄰ᡰ㈩ᩣਥ߇ኻଔߦߟ޿ߡቢోߥ౏ᱜࠍ┙⸽ߢ߈ߥ޿႐ว
ߦߪ䄰⽿છࠍ໧ࠊࠇߚߪߕߢ޽ࠆޕEntire fairness testߪ䄰ᵈᗧ⟵ോ㆑෻ߩ
ክᩏߦ૶ࠊࠇࠆ႐วߣ೑⋉⋧෻ขᒁߟ߹ࠅᔘታ⟵ോ㆑෻ߩክᩏߦ૶ࠊࠇࠆ႐
วߣߢߪ㕖Ᏹߦ⇣ߥߞߡ޿ࠆ䄭ޕ
In re Citigroup Inc. Shareholder Litig.,  A.d  䄬Del. Ch. 䄭 ߢߪ䄰 
ข✦ᓎ߇ࡆࠫࡀ ࡮ࠬ࡝ࠬࠢࠍ⋙ⷞߔࠆ⽿છࠍ⽶߁߆ุ߆ࠍ䄰 ߽ߒ⽶߁ߣߔࠇ
߫ⵙ್ᚲߩክᩏၮḰߪ In re Caremark International Inc. Deriv. Litig.,  
A.d  䄬Del. Ch. 䄭 ߅ࠃ߮ߘߩၮḰࠍ᣿⏕ൻߒߚ Stone v. Ritterߣߔ
ߴ߈߆߇໧㗴ߣߥߞߚޕIn re Citigroupߢߪ䄰 Citigroup␠߇ subprime mort-
gage Ꮢ႐᥸⪭ߩߣ߈ߦ↟ᄢߥ⚻ᷣ⊛៊ᄬࠍⵍߞߚߎߣ߆ࠄ䄰Citigroup␠ߩ
ㆊ෰߅ࠃ߮⃻࿷ߩข✦ᓎ߅ࠃ߮ၫⴕᓎࠍⵍ๔ߣߒߡ䄰ޟCitigroup␠ߩ sub-
prime mortgageᏒ႐ߦኻߔࠆ࡝ࠬࠢߦ㑐ߔࠆቢోߥᖱႎࠍᓧࠆߎߣ߇ߢ߈
ࠆࠃ߁ߥㆡಾߥᖱႎႎ๔೙ᐲߩ⸳⟎ࠍ଻⸽ߔࠆߎߣ߇ߢ߈ߥ߆ߞߚߎߣ䄰߹
ߚߪߘߩࠃ߁ߥᖱႎႎ๔೙ᐲࠍታᣉߔࠆᚻ⛯ࠍߣࠆߴ߈⺈ታߥദജࠍߒߥ
߆ߞߚߎߣߦߟ޿ߡ䄰ⵍ๔ߪ In re Caremarkߦၮߠߊ⽿છࠍ୘ੱ⊛ߦ⽶߁ޕޠ 
ߣේ๔ᩣਥ߇ਥᒛߒߚ䄭ޕߎࠇߦኻߒߡ䄰ޟ⋙〈⟵ോߣࡆࠫࡀ ࡮ࠬ࡝ࠬࠢߩ
▤ℂ߇หߓߢ޽ࠆߣ⺰ߓߚ޿߆߽ߒࠇߥ޿߇䄰 ߎߩ ߟߪၮᧄ⊛ߦ⇣ߥࠆޕ
DelawareᎺᴺߢߪ䄰ข✦ᓎ߇ㆡಾߦࡆࠫࡀ ࡮ࠬ࡝ࠬࠢࠍ⹏ଔߢ߈ߥ߆ߞߚߎ
ߣࠍℂ↱ߦ⋙〈⟵ോ㆑෻ߦࠃࠆ⽿છࠍ⹺߼ࠆߎߣߪߥ޿ޕߚߛߒ䄰ઁߩ੐଀
ߦ߅޿ߡ৻ቯߩ੐ᖱ߇޽ࠇ߫ߘߩࠃ߁ߥ⽿છ߽⹺߼ࠄࠇࠆน⢻ᕈ߇޽ࠆޕޠ
ߣߒߡ䄰 ⵙ್ᚲߪේ๔ߩਥᒛࠍㅌߌߚ䄭ޕᓥ᧪䄰 ᖱႎႎ๔೙ᐲߪ䄰 ㆩᴺ߅ࠃ
߮⽷ോߦ㑐ߔࠆ␠ౝᖱႎࠍข✦ᓎ߳વ㆐ߔࠆᯏ᭴ߛߣ⠨߃ࠄࠇߡ߈ߚ߇䄰ࡆ
ࠫࡀ ࡮ࠬ࡝ࠬࠢߦ㑐ߔࠆᖱႎࠍߎߎߦ฽߼ߡࠃ޿߆߇໧㗴ߣߥߞߡ޿ࠆޕࡆ
ࠫࡀ ࡮ࠬ࡝ࠬࠢߪਥߦ COSOߩౝㇱ⛔೙ߩኻ⽎ߢ޽ࠆ߇䄰㊄Ⲣᕟᘓߩ㗃ߦߪ
࡝ࠬࠢ▤ℂߦኻߔࠆᗧ⼂߇ࠕࡔ࡝ࠞߩડᬺ৻⥸ߢૐ߆ߞߚߩ߇੐ታߛ߆ࠄߢ
޽ࠆ䄭ޕᩣਥߩ࡝ࠬࠢࠍᷫࠄߒߚ႐วߦߪ࡝࠲࡯ࡦ߽ਅ߇ࠆߣ⠨߃ࠄࠇࠆ
਄䄰㑆ធ᦭㒢⽿છ೙ᐲߦࠃߞߡᩣਥߩ࿕᦭⽷↥ߪᩣᑼળ␠ߩௌോ߆ࠄㆤᢿߐ
ࠇߡ߅ࠅ䄰߆ߟᩣਥߩ࡝ࠬࠢㆬᅢ߇⚻༡್ᢿේೣߩᩮ᜚ߢ޽ࠆ䄭ޕ࡝ࠬ ࡮ࠢ
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࠹ࠗࠠࡦࠣߣ࡝ࠬࠢ▤ℂߩ඙೎߇㔍ߒ޿ߚ߼䄰ข✦ᓎߦࠃࠆ࡝ࠬ ࡮ࠢ࠹ࠗࠠ
ࡦࠣ߇⚻༡್ᢿේೣߦࠃߞߡⵙ್ᚲߦࠃࠆክᩏࠍ఺ࠇࠆߩߢ޽ࠇ߫䄰࡝ࠬࠢ
▤ℂ߇ In re CaremarkߩၮḰߦࠃߞߡⵙ್ᚲߩክᩏࠍ఺ࠇߡ߽ࠃ޿ߣ⠨߃
ࠄࠇࠆޕ⚻༡್ᢿේೣߦࠃߞߡ଻⼔ࠍฃߌࠄࠇߥ޿⋙〈⽿છߩ▸࿐䄬Stone v. 
Ritterએ㒠ߪᔘታ⟵ോߩᴺℂߩㆡ↪▸࿐䄭ߣ଻⼔ࠍฃߌࠄࠇࠆ▸࿐䄬ᵈᗧ⟵ോߩᴺℂ
ߩㆡ↪▸࿐䄭ߣߩ඙೎߇ᦌᤒߢ޽ࠆߎߣࠍ In re Citigroup߇␜ߒߡ޿ࠆ䄭ޕ
,. ਛ㑆⊛ߥክᩏၮḰ䄬enhanced scrutiny; intermediate scrutiny䄭
%ޓ⚻༡್ᢿේೣࠍㆡ↪ߔࠆ೨ߦ䄰߹ߕ䄰ࠃࠅ㜞ᐲߥክᩏ䄬enhanced scrutiny䄭 
߇ⴕࠊࠇࠆ႐ว߇޽ࠆޕߎࠇߦߪ䄰ડᬺ⾈෼䄬takeover䄭ߐࠇࠆน⢻ᕈ߇޽ࠆ
ኻ⽎ળ␠ߩข✦ᓎળߩ෻ᔕ߅ࠃ߮ᩣᑼળ␠ߩᡰ㈩ᮭ⒖ォ䄬change in control䄭
߇⿠߈ࠆ㓙ߩข✦ᓎળߩⴕὑߩ ߟߩ႐ว߇޽ࠅ䄰Unocal enhanced scruti-
ny䄭ߣ Revlon enhanced scrutiny䄭߇ߘࠇߙࠇㆡ↪ߐࠇࠆޕߎࠇࠄߩ႐
ว䄰ข✦ᓎ߇⥄Ꮖߩ೑⋉ࠍᩣਥߩ೑⋉ࠃࠅ߽ఝవߐߖࠆ߅ߘࠇ߇޽ࠆߚ߼䄰
ઁߩ⚻༡್ᢿߣߪ⇣ߥߞߚᛒ޿߇ߐࠇߡ޿ࠆޕ
&ޓUnocal enhanced scrutinyߪ䄰ળ␠ᡰ㈩ᮭ⒖ォߩෂ㒾ᕈߦኻߒߡข✦
ᓎળ߇ᄌᦝ䄰ኻಣ߹ߚߪ㒖ᱛࠍߒࠃ߁ߣߔࠆ႐วߦਥߣߒߡㆡ↪ߐࠇࠆޕ឵
⸒ߔࠇ߫䄰ข✦ᓎળ߇⾈෼㒐ⴡࠍߔࠆ႐วߢ޽ࠆޕㅒߦ⃻ታߩᢜኻ⊛⾈෼ឭ
᩺ࠍฃߌࠆ೨ߦ⾈෼㒐ⴡⴕὑࠍⴕ޿䄰⚿ዪว૬ࠍⴕࠊߥ޿ߎߣࠍข✦ᓎળ߇
᳿ቯߒߚ႐วߦߪ Unocal enhanced scrutiny ߇ㆡ↪ߐࠇߥ޿䄭ޕ
Unocal enhanced scrutiny ߪ ߟߩⷐઙ߆ࠄߥࠆޕ╙ ߦ䄰ડᬺᣇ㊎߅ࠃ
߮ല₸ߦኻߔࠆ⢿ᆭ߇޽ࠆߣข✦ᓎ߇ାߓߚวℂ⊛ߥᩮ᜚䄬reasonable grounds䄭 
ࠍข✦ᓎ߇⸽᣿ߒߥߌࠇ߫ߥࠄߥ޿ޕߎࠇࠍวℂᕈ࠹ࠬ࠻ 䄬reasonable test䄭 ߣ
޿߁䄭ޕߎߩ⸽᣿ߢߪ䄰ข✦ᓎߩ್ᢿ߇⺈ታߢ߆ߟวℂ⊛ߥ⺞ᩏߦၮߠ޿
ߡ޿ߚߎߣࠍ␜ߐߥߌࠇ߫ߥࠄߥ޿ޕ␠ᄖ⁛┙ข✦ᓎ䄬outside independent di-
rector䄭ߩㆊඨᢙ߇ᖱႎߦၮߠ߈⺈ታߦ߆ߟળ␠ߩᦨༀߩ೑⋉ߢ޽ࠆߣାߓ
ߡⴕߞߚⴕὑߢ޽ࠆ႐วߦߪߘߩ⸽᜚ജ߇㜞ߊߥࠆ䄭ޕߚߛߒข✦ᓎߩ
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ߣߞߚᚻ⛯߇ᮨ▸⊛ߢ޽ࠅ䄰ข✦ᓎળ߇⁛┙ข✦ᓎߢ᭴ᚑߐࠇ䄰⺞ᩏ߇วℂ
⊛ߢ޽ࠆߣߒߡ߽䄰ડᬺᣇ㊎߅ࠃ߮ല₸ᕈߦኻߔࠆ⌀ߩෂ㒾ࠍታ㓙ߦℂ〝ᢛ
ὼߣㅀߴࠆߎߣ߇ⷐ᳞ߐࠇࠆ䄭ޕ╙  ߦ䄰ข✦ᓎߩߣߞߚⴕὑ߇ડᬺᣇ㊎
╬ߦኻߔࠆ⢿ᆭߦᲧ଀ߒߚⴕὑߢ޽ߞߚߎߣࠍข✦ᓎ߇⸽᣿ߒߥߌࠇ߫ߥࠄ
ߥ޿ޕߎࠇࠍᲧ଀࠹ࠬ࠻䄬proportionality test䄭ߣ޿߁䄭ޕડᬺᣇ㊎╬߳ߩ⢿ᆭ
߇޽ࠇ߫䄰ߘࠇࠍឃ㒰ߔࠆߚ߼ߦข✦ᓎ߇ߤߩࠃ߁ߥኻ᛫ភ⟎ߢ߽ߣࠆᮭ㒢
ࠍ᦭ߔࠆࠊߌߢߪߥ޿ޕ⢿ᆭߣ㊒ว޿߇ߣࠇߥ޿ኻ᛫ភ⟎ߪឃ㒰⊛߹ߚߪᒝ
࿶⊛ߢ޽ࠆߣⵙ್ᚲ߇್ᢿߔࠆ䄭ޕᡰ㈩ᮭ੎ᅓߩน⢻ᕈ߇޽ࠆߎߣߦࠃߞ
ߡ䄰ᩣਥ⚻༡㒯㑆ߩ agency costࠍᛥ೙ߢ߈ࠆߚ߼䄰ኻ⽎ળ␠ߩข✦ᓎ߇ᡰ
㈩ᮭ⒖ォߩน⢻ᕈࠍቢోߦኽߓࠆߎߣߪ⹺߼ࠄࠇߥ޿ߣ޿߁⊒ᗐߦ┙ߞߡ޿
ࠆ䄭ޕ
ข✦ᓎߦࠃࠆ⸽᣿߇ Unocal enhanced scrutiny ߩ ߟߩⷐઙࠍḩߚߔ႐
ว䄰ข✦ᓎߩⴕὑߦߪ⚻༡್ᢿේೣ߇ㆡ↪ߐࠇࠆߚ߼䄭䄰ේ๔߇ข✦ᓎߩ
ା⹺⟵ോ㆑෻ߦߟ޿ߡ⺑ᓧ⽿છ 䄬burden of persuasion䄭 ࠍ⽶߁䄭ޕේ๔߇ߎߩ
┙⸽ߦᚑഞߒߚ႐ว䄰ౣ߮ข✦ᓎ߇ේ๔ᩣਥߦߣߞߡߩቢోߥ౏ᱜ䄬entire 
fairness䄭 ࠍ┙⸽ߒߥߌࠇ߫ߥࠄߥ޿䄭ޕߥ߅䄰Unocal enhanced scrutinyߪ
ข✦ᓎߩ㒐ⴡ⊛ߥⴕὑࠍᱜᒰൻߢ߈ࠆ߆ุ߆ߦ㑐ߔࠆክᩏߢ޽ߞߡ䄰ข✦ᓎ
ߩ⽿છ߇↢ߓࠆ߆ุ߆ߩክᩏߢߪߥ޿䄭ޕ
(ޓDelawareᎺⵙ್ᚲߪ䄰ᢜኻ⊛ߥ౏㐿⾈ઃ߇ታ㓙ߦⴕࠊࠇࠆ೨ߦ䄰ᢜኻ
⊛⾈෼߳ߩኻᔕ╷ࠍߣࠆⴕὑߦߪ䄰⚻༡್ᢿේೣࠍㆡ↪ߔࠆߎߣࠍ⹺߼ߡ޿
ࠆ䄭ޕ੐೨ߩ⾈෼㒐ⴡ╷ዉ౉ⴕὑߪ䄰⾈෼߇ಾㄼߒߡ޿ߥ޿⁁ᘒߩ߽ߣߢ
ߩข✦ᓎߩ಄㕒ߥ್ᢿߦࠃࠆ߽ߩߣ⠨߃ࠄࠇ䄰ᒝ࿶⊛ߥ⾈෼ឭ᩺߆ࠄᩣਥࠍ
଻⼔ߒ䄰዁᧪⊛ߦ⾈෼⠪ߣߥࠆน⢻ᕈߩ޽ࠆ⠪ߣข✦ᓎ߇੤ᷤߔࠆᯏળࠍᓧ
ࠆߎߣߦߥࠆ߆ࠄߢ޽ࠆ䄭ޕߚߛߒ䄰੐೨ߦ⾈෼㒐ⴡ╷߇ዉ౉ߐࠇߚᩣᑼ
ળ␠ߦኻߒߡታ㓙ߦᢜኻ⊛⾈෼ឭ᩺߇ߥߐࠇ䄰੐೨ߩ⾈෼㒐ⴡ╷߇ᩣᑼળ␠
߅ࠃ߮ᩣਥߦኻߔࠆᢜኻ⊛⾈෼ߦࠃࠆౕ૕⊛ߥ⢿ᆭߦᲧߴߡਇဋⴧߢ޽ࠇ
߫䄰ߘߩౕ૕⊛ߥឭ᩺ߦㆡᔕߒߡᨵエߥ⾈෼㒐ⴡࠍⴕ߁ߎߣ߇ข✦ᓎળߦ᳞
߼ࠄࠇࠆ䄭ޕ

*ޓRevlon, Inc. v. MacAndrews & Forbes Holdings, Inc.,  A.d  䄬Del. 
䄭ߪ䄰⾈෼ឭ᩺ࠍฃߌߚኻ⽎ળ␠ Revlon␠ߩข✦ᓎળ߇ᩣᑼળ␠ߩᡰ
㈩ᮭࠍ⒖ォߐߖࠆߎߣࠍ᳿ቯߒ䄰ᩣᑼળ␠ߩ㐳ᦼ⊛೑⋉ࠍᬌ⸛ߔࠆᔅⷐ߇
ߥߊߥߞߚ႐วߩᩣਥߦኻߔࠆ⟵ോߦߟ޿ߡ್ᢿࠍ␜ߒߡ޿ࠆޕᒰೋ Pan-
try Pride␠߆ࠄឭ␜ߐࠇߚ ᩣᑼᒰߚࠅߩ⾈ઃଔᩰ –࠼࡞߇ㆡᱜଔᩰ
ߣᲧセߒߡૐߔ߉ࠆߎߣ䄰⾈෼ឭ᩺⠪߇⾈෼ᓟߦኻ⽎ળ␠ࠍ⸃૕ߔࠆߎߣ߇
ߘߩ⾈෼⾗㊄ߩ⺞㆐ᣇᴺ߆ࠄ੍᷹ߐࠇࠆߎߣ䄰߅ࠃ߮ㆡಾߥ㒐ⴡ╷ࠍᛩ⾗㌁
ⴕ߆ࠄഥ⸒ߐࠇߚߎߣ߆ࠄ䄰ኻ⽎ળ␠ߩข✦ᓎળ߇ Pantry Pride␠߆ࠄߩឭ
᩺ࠍᜎุߒߚޕߘߩᓟ䄰Pantry Pride␠߇ᓢޘߦ౏㐿⾈ઃ᧦ઙ߅ࠃ߮⾈ઃଔ
ᩰࠍᄌ߃ߥ߇ࠄᢜኻ⊛⾈෼ࠍㅴ߼䄰ኻ⽎ળ␠߇⥄␠ᩣ೛ߦኻߒߡⴕߞߚ␠ௌ
ࠍኻଔߣߔࠆ౏㐿⾈ઃ 䄬exchange offer䄭 ࠃࠅ߽㜞޿⾈ઃଔᩰࠍᢜኻ⊛ߥ Pantry 
Pride␠߇ឭ␜ߒߚߎߣ䄰߅ࠃ߮ᦨ⚳⊛ߦߪ Pantry Pride␠߇ᦨ߽㜞޿⾈ઃ
ଔᩰࠍឭ␜ߒߡ޿ߚߎߣߣࠍήⷞߒߡ䄰෹ᅢ⊛ߥ Forstmann␠ߦࠃࠆ ᩣ
ᒰߚࠅ ࠼࡞ߦࠃࠆ LBO䄰߅ࠃ߮ࠃࠅ㜞㗵ߥ⾈ઃଔᩰߩឭ␜ࠍߐߖߥ޿ߚ
߼ߩភ⟎䄬lock up option䄭ࠍ฽߼ߚฦ⒳㒐ⴡ╷ࠍኻ⽎ળ␠ข✦ᓎળ߇ታᣉߒ
ࠃ߁ߣߒߚޕForstmann␠ߦࠃࠆ LBO߇ኻ⽎ળ␠ข✦ᓎળߢᛚ⹺ߐࠇߚᤨ
ὐߢߪ Pantry Pride␠ࠃࠅ߽㜞޿⾈ઃଔᩰߢ޽ߞߚߎߣ䄰ߘߩ⾈෼ߩߚ߼
ߩ⾗㊄߇⏕ታߦ⺞㆐ߐࠇࠆߎߣ䄰߅ࠃ߮⾈෼㒐ⴡߩߚ߼ߦ⊒ⴕߒߚ␠ௌᮭ⠪
ߩ೑⋉ߦㆡ߁ߎߣ߇䄰ኻ⽎ળ␠ข✦ᓎળߩߘߩࠃ߁ߥⴕേߩℂ↱ߢ޽ࠆޕ
DelawareᎺᦨ㜞ⵙ್ᚲߪ䄰Pantry Pride␠߇ኻ⽎ળ␠ߦࠃࠆ౏㐿⾈ઃଔᩰ
ࠃࠅ߽㜞޿ ࠼࡞ߘߒߡ ࠼࡞߳ߣ⾈ઃଔᩰࠍ਄ߍߚᤨὐߢኻ⽎ળ␠߇⸃
૕ߐࠇࠆߎߣߪᔅ⥋ߣߥࠅ䄰ߘߩ⾈ઃଔᩰߦኻᔕߒߡኻ⽎ળ␠ข✦ᓎળ߇ߘ
ߩ⚻༡㒯ߦኻߒߡ Pantry Pride␠એᄖߩ╙ਃ⠪ߦࠃࠆว૬߹ߚߪ⾈෼ߩ੤
ᷤࠍߔࠆߎߣࠍ⸵นߒߚߩߢ޽ࠇ߫䄰ኻ⽎ળ␠ข✦ᓎળߪห␠ߩᡰ㈩ᮭߩ⒖
ォࠍᛚ⹺ߒߡ޿ࠆߣ⸃ߒߚޕߘߩࠃ߁ߥ႐ว䄰⪺ߒߊਇㆡಾߥ⾈ઃଔᩰߦࠃ
ࠆ౏㐿⾈ઃ߆ࠄ↢ߓࠆኻ⽎ળ␠ߩડᬺᣇ㊎߅ࠃ߮ല₸ᕈ߳ߩ⢿ᆭߟ߹ࠅᩣਥ
೑⋉߳ߩ⢿ᆭߪᶖṌߒߡ޿ࠆߚ߼䄰⾈෼㒐ⴡࠍߔߴ߈⟵ോߪข✦ᓎߦߪߥ
ߊ䄰ᩣਥߩߚ߼ߦᦨ㜞㗵ߢળ␠ࠍᄁළߔߴ߈⟵ോ߇↢ߓࠆߣߒߚޕ⏕߆ߦ

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Unocal Corp. v. Mesa Petroleum Co.,  A.d ,  䄬Del. 䄭 ߪ䄰ᢜ
ኻ⊛⾈෼ߦኻ᛫ߔࠆ㓙ߦኻ⽎ળ␠ข✦ᓎߪኻ⽎ળ␠ߩᩣਥએᄖߦ䄰ௌᮭ⠪䄰
㘈ቴ䄰ᓥᬺຬ߅ࠃ߮࿾ၞ␠ળߥߤߩ㑐ଥ⠪䄬constituencies䄭ߩ೑⋉ࠍ⠨ᘦߦ޿
ࠇߡ߽ࠃ޿ᣦߩ್ᢿࠍ␜ߒߡ޿ࠆ߇䄰ߘࠇߪᩣਥߩ೑⋉ߣߥࠆߣㅢᏱ⠨߃ࠄ
ࠇࠆ႐วߦ㒢ࠄࠇ䄰ડᬺ⛽ᜬ߇⋡⊛ߢߥߊߥߞߡ޿ࠆ႐วߦߪ⹥ᒰߒߥ޿ߣ
ߒߚ䄭ޕ
.. ᵷ↢⸷⸩䄬derivative suit䄭
㧒㧓ޓᵷ↢⸷⸩ߣା⹺⟵ോ㆑෻
ᩣਥ߇ข✦ᓎߩ⽿છࠍㅊ෸ߔࠆᣇᴺߦߪ㓸࿅⸷⸩ߣߒߡߩ⋥ធ⸷⸩䄬direct 
action䄭 ߣᵷ↢⸷⸩߇޽ࠆ߇䄰ᩣਥ୘ੱߩ៊ኂߢߪߥߊᩣᑼળ␠ߦ↢ߓߚ៊ኂ
ߩ⾩ఘࠍ᳞߼ࠆ⸷⸩ߪᵷ↢⸷⸩ࠍ೑↪ߔࠆߎߣ߇ᦨ߽ᄙ޿ޕߚߛߒ䄰㐽㎮ળ
␠ߦ㑐ߔࠆᵷ↢⸷⸩ߦ߅޿ߡߪᩣਥ୘ੱ߳ߩ⋥ធ⾩ఘࠍⵙ್ᚲ߇๮ߓࠆ႐ว
߇޽ࠆ䄭ޕข✦ᓎળ߇ᩣᑼળ␠ߩ೑⋉ߩਥߚࠆᓟ⷗ੱߣ⠨߃ࠄࠇߡ޿ࠆߎ
ߣ߆ࠄ䄰ᵷ↢⸷⸩ᚻ⛯ߪข✦ᓎࠍ଻⼔ߔࠆ઀⚵ߺࠍ஻߃ߡ޿ࠆޕߚߣ߃߫
Federal Rules of Civil Procedure Rule . ߦ⋧ᒰߔࠆⷐઙࠍḩߚߐߥ޿႐
วߦߪළਅߐࠇࠆ䄭ޕ
DelawareᎺᴺߦၮߠ߈ᵷ↢⸷⸩ࠍឭ⿠ߒᱜᑼ੐ታክℂ䄬trial䄭ࠍฃߌࠆߚ
߼ߦߪ䄰߹ߕข✦ᓎળߦኻߒߡឭ⸷⺧᳞䄬demand䄭ࠍߔࠆߎߣ߇ⷐઙߣߥߞ
ߡ޿ࠆ䄭ޕᩣᑼળ␠ߩ㊀ⷐߥ᳿ቯࠍߔࠆᮭ㒢ࠍ᦭ߔࠆߩߪข✦ᓎળߢ޽ߞ
ߡᩣਥߢߪߥߊ䄭䄰ળ␠ౝߢน⢻ߥᢇᷣᚻᲑࠍዧߊߔߴ߈ߢ޽ࠆߒ䄰ህ߇
ࠄߖ⸷⸩䄬strike suit䄭ࠍ㒐ߋߎߣߦ߽ߥࠆ߆ࠄߢ޽ࠆޕታ㓙ߦߪឭ⸷⺧᳞ࠍ
ฃߌߚข✦ᓎળ߇ߘߩห௥ߩข✦ᓎࠍឭ⸷ߔࠆߎߣߪᦼᓙߢ߈ߕ䄭䄰߆ߟ
ⵙ್ᚲߪឭ⸷ࠍᜎุߒߚข✦ᓎળߩ್ᢿࠍ⚻༡್ᢿේೣߦࠃߞߡክᩏߔ
ࠆ䄭ޕ
ߒ߆ߒឭ⸷⺧᳞ࠍߖߕߦ䄰ឭ⸷⺧᳞ߦታ⋉߇ߥ޿ߎߣ䄬demand futility䄭ࠍ
ਥᒛߒߡᵷ↢⸷⸩ࠍឭ⿠ߔࠆᣇᴺ߽⹺߼ࠄࠇߡ޿ࠆ䄭ޕߒߚ߇ߞߡ䄰ᩣਥ

ᵷ↢⸷⸩ߦߪ ߟߩᗧ๧߇޽ࠅ䄰╙ ߦᩣᑼળ␠ߩ᦭ߔࠆ⺧᳞ᮭࠍข✦ᓎ߇
ਇㆡಾߦ߽ⴕ૶ߒߥ߆ߞߚߎߣߩ⽿છࠍㅊ෸ߒ䄰╙ ߦᩣᑼળ␠ߩ⺧᳞ᮭࠍ
ⴕ૶ߔࠆߎߣߢ޽ࠆ䄭ޕ
ᩣਥ߇ឭ⸷⺧᳞ࠍߖߕߦᵷ↢⸷⸩ࠍឭ⿠ߒߚ႐ว䄰ⵍ๔ข✦ᓎ㆐ߪ Dela-
ware Chancery Court Rules, Rule . ߦࠃࠆឭ⸷⺧᳞߇ߥ߆ߞߚߎߣࠍℂ
↱ߣߔࠆ⸷߃ළਅ䄬motion to dismiss䄭ࠍ↳┙ߡࠆޕ⸷߃ߩළਅࠍ఺ࠇࠆߚ߼ߦ
⸷╵䄬complaint䄭ߦ߅޿ߡේ๔ᩣਥߪ Aronson v. Lewisߦᓥ޿䄰ข✦ᓎ㆐ߩ
ᄙᢙߪ೑ኂ㑐ଥߩߥ޿⁛┙ข✦ᓎߢ޽ࠆߎߣ䄰߹ߚߪ໧㗴ߣߥߞߡ޿ࠆขᒁ
߇ߘߩઁߩὐߦߟ޿ߡ⚻༡್ᢿߩᱜᒰߥⴕ૶ߦࠃࠆ߽ߩߢ޽ࠆߎߣߦ㑐ߒ
ߡ䄰วℂ⊛ߥ⇼޿ࠍ↢ߓߐߖࠆ੐ታࠍ⹦⚦ߦ␜ߐߥߌࠇ߫ߥࠄߥ޿䄭ޕⵙ
್ᚲߪ⸷╵ߢ␜ߐࠇߚ੐ታ߆ࠄวℂ⊛ߦផ⺰ߢ߈ࠆߔߴߡߩߎߣࠍේ๔ߦ᦭
೑ߦ⸃㉼ߔࠆ߇䄰⸷╵ߩ⚿⺰⊛⸥ㅀߪ⠨ᘦߒߥ޿䄭ޕ
⸷╵ߦ߅޿ߡ Aronson v. Lewisߩⷐ᳞ߔࠆ੐ታࠍ␜ߔߎߣ߇ߢ߈ߥ޿႐
ว䄰ⵙ್ᚲ߇ឭ⸷⺧᳞ߦታ⋉߇޽ߞߚߣ್ᢿߒ䄰ᵷ↢⸷⸩ࠍឭ⿠ߔࠆ೨ߦᩣ
ᑼળ␠ߦኻߒߡឭ⸷⺧᳞ࠍߔࠆࠃ߁ߦේ๔ᩣਥߦ๮ߓࠆ䄭ޕ
෻ኻߦේ๔ᩣਥ߇⸷߃ߩළਅࠍ఺ࠇߚ႐ว䄰ⵍ๔ข✦ᓎ㆐ߪ๺⸃ࠍ⹜ߺࠆ
น⢻ᕈ߇޽ࠆޕᒁ߈⛯߈⸷⸩ߦᾘࠊߐࠇࠆ਄䄰ේ๔߇⸷╵ߢߪ DGCL § 
ߦࠃߞߡ㑛ⷩࠍ⹺߼ࠄࠇࠆ⾗ᢱߒ߆⸽᜚ߣߥߒ߃ߥ߆ߞߚ߇䄰ᱜᑼ੐ታክℂ
೨ද⼏䄬pretrial䄭ߢߪߘࠇએ਄ߩ⸽᜚㐿␜ࠍฃߌࠄࠇࠆߚ߼ఝ૏ߦ┙ߟෂ㒾
߇⠨߃ࠄࠇࠆ߆ࠄߢ޽ࠆ䄭䄭ޕ
㧒㧓ޓၮᧄቯ᱅ߦࠃࠆ⽿છᷫ఺ⷙቯߣᵷ↢⸷⸩
ߒ߆ߒߥ߇ࠄ DGCL § 䄬b䄭䄬䄭 ߦၮߠ߈䄰ᵈᗧ⟵ോ㆑෻ࠍේ࿃ߣߔࠆข
✦ᓎߩ㊄㌛ߦࠃࠆ៊ኂ⾩ఘ⽿છ߇⹺߼ࠄࠇࠆ႐วߢ޽ߞߡ߽䄰ᖡᗧߦࠃࠆⴕ
ὑ߹ߚߪਇ⺈ታߥⴕὑ߇޽ࠆ႐วࠍ㒰߈䄰ၮᧄቯ᱅ߩⷙቯߦࠃߞߡߘߩ⽿છ
ࠍᷫ఺ߔࠆߎߣࠍ⹺߼ߡ޿ࠆᩣᑼળ␠ߦߟ޿ߡߪ䄰Cede & Co. v. Techni col-
or, Inc.ߩ␜ߒߚ┙⸽⽿છߩಽ㈩ߦ㑐ߔࠆၮḰࠍㆡ↪ߢ߈ߥ޿䄭ޕDGCL 
§ 䄬b䄭䄬䄭 ߇೙ቯߐࠇߚᓟߩ੐଀ߣߒߡMalpiede v. Townson,  A.d 
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, – 䄬Del. 䄭 ߇޽ࠆޕMalpiede v. Townsonߢߪ䄰หᴺห᧦
ߩⷙቯߦࠃࠆข✦ᓎߩ⽿છߩᷫ఺ࠍ⹺߼ࠆၮᧄቯ᱅ߩⷙቯ߇޽ࠆᩣᑼળ␠ߦ
߅޿ߡ䄰ข✦ᓎߩᵈᗧ⟵ോ㆑෻ߦࠃࠆ⽿છࠍේ๔߇ㅊ෸ߒߚ߇䄰⸷╵ߦ߅޿
ߡห␠ߩၮᧄቯ᱅ߢ఺⽿ߒ߁ࠆข✦ᓎߩᵈᗧ⟵ോ㆑෻ߦ㑐ߔࠆ੐ታߒ߆␜ߐ
ࠇߥ߆ߞߚߚ߼ߦ⸷߃߇᫈ළ߹ߚߪළਅ䄬dismiss䄭ߐࠇߚޕߎࠇߪᵈᗧ⟵ോ
㆑෻ߦၮߠߊ៊ኂ⾩ఘ⽿છࠍⷰᔨߢ߈ߥ޿ߦ߽߆߆ࠊࠄߕ䄰ข✦ᓎ߇㐿␜ᚻ
⛯䄬discovery䄭߅ࠃ߮ᱜᑼ੐ታክℂ䄬trial䄭ߦᾘࠊߐࠇࠆߣߔࠇ߫䄰DGCL § 
䄬b䄭䄬䄭 ߦၮߠߊၮᧄቯ᱅ߩ⋡⊛߇ᨐߚߖߥ޿߆ࠄߢ޽ࠆ䄭ޕ⸷߃ළਅߩ↳
┙ߡ䄬motion to dismiss䄭ࠍਸ਼ࠅಾࠅ䄰ᱜᑼ੐ታክℂࠍ⚻ߥ޿ߢߥߐࠇࠆ್᳿ 
䄬summary judgment䄭ࠍ఺ࠇࠆߚ߼ߦߪ䄰ข✦ᓎߩਇ⺈ታ䄬bad faith䄭߅ࠃ߮ᔘ
ታ⟵ോ㆑෻ߦ㑐ߔࠆ੐ታࠍේ๔߇ਥᒛߒߥߌࠇ߫ߥࠄߥߊߥߞߚ䄭ޕ
⚻༡್ᢿේೣߦࠃࠆផቯ߇ⷒߐࠇߥ߆ߞߚߣߒߡ߽䄰⹊᱂䄬fraud䄭߹ߚߪ
೑⋉⋧෻ 䄬conflict of interest䄭 ߩਥᒛߩ߶߆䄰ᒰ⹥ขᒁ߇ᶉ⾌ 䄬waste䄭 ߦ⹥ᒰߔ
ࠆ႐วߦߪේ๔߇ᢇᷣࠍᓧࠄࠇࠆߣ޿߁ᴺℂ߇⹺߼ࠄࠇߡ߅ࠅ䄰ᶉ⾌߇⺈ታ 
䄬good faith䄭 ߦ㑐ଥߒߡ޿ࠆߣߩ್ᢿࠍ DelawareᎺᦨ㜞ⵙ್ᚲ߇␜ߒߡ޿
ࠆ䄭ޕߒ߆ߒᶉ⾌߇ᔘታ⟵ോ߅ࠃ߮ၮᧄቯ᱅ߦࠃࠆข✦ᓎߩ⽿છᷫ఺ߣ䄰
ߤߩࠃ߁ߥ㑐ଥߦ޽ࠆ߆ߦߟ޿ߡᔅߕߒ್߽଀ߪ᣿ࠄ߆ߢߪߥ޿䄭ޕ
0. ข✦ᓎߩ⋙〈⟵ോ䄾⚻༡್ᢿ߇ⴕࠊࠇߥ߆ߞߚ႐ว
㧒㧓ޓᵈᗧ⟵ോߣߒߡߩ⋙〈⟵ോ
⚻༡್ᢿේೣߪ䄰Ⓧᭂ⊛ߦ⚻༡್ᢿࠍⴕߞߚข✦ᓎࠍ଻⼔ߔࠆᴺℂߢ޽
ࠆޕߒߚ߇ߞߡ⚻༡್ᢿ߇ⴕࠊࠇߥ߆ߞߚ႐วߦߪ䄰หේೣߦࠃߞߡข✦ᓎ
ߩᵈᗧ⟵ോ㆑෻ߩ᦭ή߅ࠃ߮⽿છࠍ✭߿߆ߦክᩏߔࠆᔅⷐ߇ߥ޿ޕߥߗߥࠄ
ᩣਥߩ೑⋉ߩߚ߼ߦวℂ⊛ߥ࡝ࠬࠢࠍߣߞߚ⁁ᴫߢߪߥ޿߆ࠄߢ޽ࠆޕข✦
ᓎߩ⋙〈⟵ോ߇໧㗴ߦߥࠆ੐଀ߪ䄰ข✦ᓎ߇Ⓧᭂ⊛ߦ⚻༡್ᢿࠍⴕߞߡ޿ߥ
޿႐วߦዻߔࠆߣ⠨߃ࠄࠇߡ߈ߚ䄭ޕDelawareᎺߢߪ⋙〈⟵ോߩቯ⟵ߪߥ
޿߇䄰DGCL § 䄬a䄭 ߦࠃࠅข✦ᓎߪ⋙〈⟵ോࠍᴺ⊛ߦᒝ೙ߐࠇߡ޿ࠆޕ

⋙〈ߪ್ᢿ䄬decision making䄭ߣߣ߽ߦข✦ᓎߩ ߟߩਥⷐߥᓎഀߢ޽ࠅ䄰⋙
〈⟵ോߪ೎୘⁛┙ߩା⹺⟵ോߢߪߥ޿߇䄰ା⹺⟵ോ߆ࠄᵷ↢ߔࠆ⟵ോߢ޽ࠆ
ߣ⸃ߐࠇߡ޿ࠆ䄭ޕ
ข✦ᓎߩ⋙〈⟵ോߦ㑐ߔࠆ DelawareᎺߩೋᦼߩ್᳿ߣߒߡ䄰Graham v. 
Allis-Chalmers Mfg. Co.,  Del. Ch.  䄬䄭߇޽ࠆޕAllis-Chalmers Man-
u fac turing␠ߢߪ䄰ߢ߈ࠆߛߌਅ૏ߩ▤ℂ⡯߳ᮭ㒢ࠍᆔ⼑ߔࠆ⚻༡ᒻᘒࠍ
ߣߞߡ޿ߚߣߎࠈ䄰ห␠ߩข✦ᓎߣข✦ᓎߢߪߥ޿▤ℂ⡯ᓥᬺຬ߇䄰ㇱਅߦ
ࠃࠆ⁛භ⑌ᱛᴺ㆑෻ߩⴕὑߦߟ޿ߡ᳇߇ઃ߆ߥ߆ߞߚߚ߼ߦ䄰หᩣᑼળ␠ߣ
㆑෻ⴕὑࠍⴕߞߚᓥᬺຬߣ߇ಣ⟏ࠍฃߌหᩣᑼળ␠ߦ៊ኂ߇↢ߓߚޕGra-
ham v. Allis-Chalmers Mfg. Co.ߪ䄰 ข✦ᓎ߇㆑ᴺⴕὑߩⴕࠊࠇߡ޿ࠆߎߣ
ߦ᳇߇ઃ߆ߥ߆ߞߚߎߣ߇ᵈᗧ⟵ോ㆑෻ߦ޽ߚࠆ߆ߣ޿߁ὐߦ㑐ߒߡ䄰ข✦
ᓎߩ⋙〈⟵ോ㆑෻ߦߟ޿ߡหⵙ್ᚲߪ⁜ߊ⸃㉼ߒ䄰ޟㇱਅ߇ਇ␽੐ࠍ⿠ߎߒ
ߡ޿ࠆߣ⇼߁ℂ↱߽ߥ޿⁁ᴫߢߪ䄰ਇ␽੐ࠍតߒ಴ߔߚ߼ߩ⺴ႎ೙ᐲࠍ᭴▽
Ⓙ௛ߐߖࠆ⟵ോࠍข✦ᓎߪ⽶ࠊߥ޿ޠߣ޿߁್ᢿࠍ␜ߒߚ䄭ޕߎࠇߪਇ␽
੐ࠍ⊒⷗ߒߚߦ߽߆߆ࠊࠄߕኻಣࠍߒߥ߆ߞߚ႐ว߹ߚߪਇᵈᗧߦ߽᣿ࠄ߆
ߦା↪ߢ߈ߥ޿ᓥᬺຬࠍ㓹ߞߡ޿ߚ႐วߦߩߺข✦ᓎߩ⽿છ߇↢ߓࠆ⿰ᣦߢ
޽ࠆߣ⸃ߐࠇࠆ䄭ޕ
߹ߚ New JerseyᎺߦ߅޿ߡ䄰ᵈᗧᷓߊᕁᘦಽ೎޽ࠆੱߢ޽ࠇ߫૗ࠄ߆ߩ
ⴕേߦ಴ߚߪߕߩ੐ᖱߢ޽ߞߚߎߣ߇੐ᓟ⊛ߦ್᣿ߒߚ߇䄰ⵍ๔ข✦ᓎߪߘ
ߩࠃ߁ߥ੐ᖱߦ߅޿ߡ૗ࠄⴕേߦ಴ߥ߆ߞߚ⚿ᨐ䄰ᩣᑼળ␠ߦ⎕Ṍ⊛ߥ៊ኂ
߇↢ߓߚ႐วߦข✦ᓎߩ⽿છࠍ⹺߼ࠆ Francis v. United Jersey Bank,  N.J. 
,  A.d  䄬䄭 ߇⃻ࠇߚޕFrancis v. United Jersey Bankߪ䄰ၫⴕ
ᓎ߇ᩣᑼળ␠ߦኻߒߡ⹊᱂ࠍ௛޿ߡ޿ࠆน⢻ᕈࠍ␜ߔᖱႎࠍᓧߡ޿ߥ߇ࠄ䄰
․ߦᬌ⸛߽ߖߕ૗ࠄኻᔕࠍߣࠄߥ޿ข✦ᓎߩ⽿છࠍ⺰ߓߡ޿ࠆޕߟ߹ࠅᩣᑼ
ળ␠ߩၮᧄ⊛ᖱႎߦㅢߓߡ޿ࠆ⟵ോߥࠄ߮ߦઁߩข✦ᓎ߅ࠃ߮ၫⴕᓎߩ㆑ᴺ
ⴕὑࠍ㒐ᱛߔࠆ⟵ോࠍข✦ᓎ߇⽶ߞߡ޿ࠆߎߣࠍ⸒᣿ߒ䄰ⵍ๔ข✦ᓎ߇ߘߩ
⟵ോߦ㆑෻ߒߡ޿ߚߣ⹺ቯߒߡ޿ࠆޕข✦ᓎ߇⽿છࠍ⽶߁ߣߔࠇ߫ข✦ᓎߩ
ⴕὑ䄬negligence䄭ߦࠃߞߡᩣᑼળ␠ߩ៊ᄬ߇↢ߓߚߎߣ߅ࠃ߮ߘߩⴕὑ߇ᩣ

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ᑼળ␠ߩ៊ᄬߩਥේ࿃䄬proximate cause䄭ߢ޽ࠆ႐วߦ㒢ࠄࠇࠆߣߎࠈ䄰ේ๔
ߦᩣᑼળ␠ߩ៊ኂ㗵߅ࠃ߮ข✦ᓎߩⴕὑߣ៊ኂߣߩ㑆ߩ࿃ᨐ㑐ଥߦߟ޿ߡ┙
⸽⽿છ߇޽ࠆߣߒߚޕߚߛߒ䄰ข✦ᓎߩਇ૞ὑ߇ᵈᗧ⟵ോߦ㆑෻ߒ䄰ߘߩਇ
૞ὑ߇ᩣᑼળ␠ߩ៊ኂߩᔅⷐߥ೨ឭߢ޽ࠆߣ޿߁࿃ᨐ㑐ଥ䄬cause in fact䄭ߩ
┙⸽ߪ䄰ข✦ᓎߩⓍᭂ⊛ߥ૞ὑ߇ᵈᗧ⟵ോߦ㆑෻ߒ䄰ߘߩ૞ὑߦࠃߞߡᩣᑼ
ળ␠ߩ៊ኂ߇⊒↢ߒߚ႐วߦᲧߴߡ㕖Ᏹߦ࿎㔍ߢ޽ࠆߎߣ߆ࠄ䄰ߎߩࠃ߁
ߥ႐วߩ࿃ᨐ㑐ଥߩ┙⸽ߪ䄰ข✦ᓎ߇ណ↪ߔߴ߈วℂ⊛ߥᚻᲑ߅ࠃ߮ߘߩ
ࠃ߁ߥᚻᲑࠍߣࠇ߫៊ኂࠍ㒐ߋߎߣ߇ߢ߈ߚ߆ุ߆ࠍ᳿ቯߔࠆߎߣߦࠃߞߡ
ⴕ߁ߣߒߚ䄭ޕߥ߅䄰Francis v. United Jersey Bankߪข✦ᓎߩ⟵ോߩ᡼᫈ 
䄬dereliction䄭ߦ㑐ߔࠆߣ⸃ߐࠇߡ޿ࠆޕ
DelawareᎺߢߪ Graham v. Allis-Chalmers Mfg. Co.߆ࠄ  ᐕᓟߦ䄰ࠃ߁
߿ߊ In re Caremark߇䄰ข✦ᓎߩ⋙〈⟵ോߩ޽ࠅᣇߦߟ޿ߡᣂߚߥ⠨߃ࠍ
␜ߒߚޕCaremark␠ߪߘߩᓥᬺຬ߇ࡋ࡞ࠬࠤࠕᬺ⠪ߦㆡ↪ߐࠇࠆㅪ㇌ᴺ߅
ࠃ߮Ꮊᴺߦ㆑෻ߒߚߚ߼䄰ෘ↢⋭߅ࠃ߮มᴺ⋭߆ࠄ ᐕ㑆ᬌᩏࠍฃߌߚᓟߦ
ⶄᢙߩ㊀⟋ߢ⿠⸷ߐࠇߚ߶߆䄰ฦᣇ㕙ߦᄙ㗵ߩ⾩ఘ㊄ࠍᡰᛄ߁ߎߣߦߥߞ
ߚޕߘߎߢ Caremark␠ߩ੐ᬺߦኻߔࠆข✦ᓎߦࠃࠆ⋙〈ࠍᵈᗧ⟵ോ㆑෻ߩ
᦭ήߣߩ㑐ଥߦ߅޿ߡ䄰ߤߩࠃ߁ߥᴺ⊛ၮḰߢክᩏߔߴ߈߆߇໧㗴ߣߥߞ
ߚޕᧄઙߦ↱᧪ߒߡ䄰ข✦ᓎߩ⋙〈⟵ോ㆑෻ߦၮߠߊ⺧᳞ࠍCaremark claim
ߣ⴫⃻ߔࠆߎߣ߇ᄙ޿߇䄰ߘߩ⹦⚦ߪᓟߩ್଀ߦࠃߞߡᓢޘߦ᣿ࠄ߆ߦߐࠇ
ߡ޿ߊޕIn re Caremarkߪ Graham v. Allis-Chalmers Mfg. Co.ߩ␜ߒߚ⺴
ႎ೙ᐲߦ㑐ߔࠆ್ᢿࠍ䄰ޟㇱਅߦࠃࠆਇ␽੐ࠍ⇼߁ߴ߈ℂ↱߇ߥ޿႐ว䄰ᓥ
ᬺຬ⥄りߩ⺈ታߐ߅ࠃ߮ᓥᬺຬ߇ᩣᑼળ␠ߩߚ߼ߦⴕ߁ขᒁߩ౏ᱜᕈࠍᒰὼ
ߩ೨ឭߣߒߡ޿ߚߎߣߦߟ޿ߡ䄰ข✦ᓎ߽ၫⴕᓎ߽⽿છࠍ⽶߁ߎߣߪߥ޿ޠ
ߣ㒢ቯ⊛ߦ⸃㉼ߔߴ߈ߢ޽ࠆߣߒߚ䄭ޕߘߩ਄ߢ䄰⏕߆ߦ Graham v. Allis-
Chalmers Mfg. Co.ߩᜰ៰ߔࠆߣ߅ࠅ⺴ႎ೙ᐲߩᔅⷐߪߥ޿߇䄰ᩣᑼળ␠ߩ
ㆩᴺ߅ࠃ߮ߘߩᬺോߦ㑐ߔࠆᖱႎႎ๔೙ᐲ䄬information and reporting system䄭
߇⚻༡㒯ߦࠃߞߡ⏕┙ߐࠇߡ޿ࠆߎߣࠍ଻⸽ߔࠆߎߣ߇䄰ข✦ᓎળߩ⋙〈⟵
ോߩౝኈߢ޽ࠆߣߒߚޕߎߩᖱႎႎ๔೙ᐲߣߪ䄰ᩣᑼળ␠ߩㆩᴺ߅ࠃ߮ᬺോ

ߦ㑐ߒߡ䄰ㅢᏱᬺോߣߒߡㆡቱㆡಾߢᱜ⏕ߥᖱႎࠍචಽߦᓧߡ⚻༡㒯߅ࠃ߮
ข✦ᓎળ߇್ᢿࠍⴕ߁ߎߣࠍ⋡⊛ߣߒ䄰ߘߩࠃ߁ߥᖱႎႎ๔೙ᐲߦߤߩ⒟ᐲ
⹦⚦ߥᖱႎࠍ㓸߼ࠆ߆ߪ䄰᣿ࠄ߆ߦ䄰 ⚻༡್ᢿේೣߩ໧㗴ߢ޽ࠆߣߩ್ᢿࠍ
␜ߒߚ䄭ޕߔߢߦ  ᐕߦ federal organizational sentencing guidelines ߇
⊒ലߒ䄰ᴺੱߦೃ੐⟏ࠍ⑼ߔ⚿ᨐߣߥࠆડᬺᓥᬺຬߩ‽⟋ࠍ੍㒐߅ࠃ߮⊒⷗
ߔࠆߚ߼ߩ೙ᐲߩዉ౉ࠍㅪ㇌⼏ળ߇ડᬺߦଦߒߡ޿ߚߎߣ߇ߎߩ್ᢿߦᓇ㗀
ࠍ෸߷ߒߡ޿ࠆ䄭ޕIn re Caremark߇␜ߒߚ䄰ᖱႎႎ๔೙ᐲࠍ⏕┙ߔߴ߈
ข✦ᓎߩ⟵ോߪవ଀ߣߒߡᒁ߈⛮߇ࠇ䄰ข✦ᓎ߇⾌↪ኻലᨐߦ㑐ߔࠆචಽߥ
ᖱႎߦၮߠ߈․ቯߩౝㇱ⛔೙ࠪࠬ࠹ࡓࠍዉ౉ߒߥ޿᳿ቯࠍᗧ⼂⊛ߦߔࠆߎߣ
ࠍ⹺߼ࠆ⿰ᣦߛߣ⸃ߐࠇࠆ߇䄰ᓟㅀߔࠆ SOXᴺߩⷐ᳞ߔࠆౝㇱ⛔೙ߪข✦
ᓎળߩⵙ㊂ࠍ⹺߼ߥ޿߽ߩߢ޽ࠅ䄰㕖㔍ߐࠇߡ޿ࠆ䄭ޕ
In re Caremarkߪ䄰╙ ߦ⋙〈⟵ോ㆑෻߇໧㗴ߣߥࠆ੐଀ߢ޽ߞߡ߽䄰
ᖱႎႎ๔೙ᐲߩ᭴▽߅ࠃ߮᭴▽ᓟߩห೙ᐲߩᯏ⢻ߦ㑐ߔࠆข✦ᓎߩ್ᢿߦߪ
⚻༡್ᢿේೣࠍㆡ↪ߔࠆ⿰ᣦߢ޽ࠆߣℂ⸃ߔࠆߎߣ߇ߢ߈ࠆ䄭ޕߒ߆ߒข
✦ᓎળߩᵴേߢ޽ࠆ⋙ⷞ⋙〈߇ข✦ᓎળߩ᳿ቯࠍ઻߁ߎߣߪṌᄙߦߥ޿ߚ
߼䄰⚻༡್ᢿේೣߢ଻⼔ߐࠇߥ޿▸࿐ߪ㕖Ᏹߦᐢ޿ߎߣߦߥࠆ䄭ޕ╙  ߦ
ޟᩣᑼળ␠ᴺߦ߅ߌࠆ⺞ᩏ⟵ോ䄬duty of inquiry䄭ߩਛᩭ⊛ⷐ⚛ߪᖱႎࠍᓧߡ್
ᢿࠍⴕ߁⺈ታߥദജ 䄬good faith effort䄭 ߇޽ࠆ߆ุ߆ߢ޽ࠆޠ ߣㅀߴ䄭䄰ข✦
ᓎߩ⋙〈⟵ോ㆑෻ߩ⽿છၮḰߣߒߡ⺈ታᕈࠍណ↪ߒߡ޿ࠆޕข✦ᓎ߇⺈ታᕈ
ࠍᰳ߈䄰⋙〈⟵ോ㆑෻ߩ⽿છࠍ⽶߁႐วߣߪ䄰ᖱႎႎ๔೙ᐲ߇ㆡಾߦᯏ⢻ߔ
ࠆࠃ߁⹜ߺࠆᆫ൓߇߹ߞߚߊߥ޿ߚ߼䄰ข✦ᓎળ߇ᕡᏱ⊛߹ߚߪ᭴ㅧ⊛ߦ⋙
〈ᮭ㒢ࠍⴕ૶ߢ߈ߥ޿႐วߛߣߒߡ޿ࠆ䄭ޕߎߩࠃ߁ߥ⽿છᚑ┙ߩⷐઙ߇
޽ࠆߚ߼䄰ข✦ᓎߩ⋙〈⽿છߪળ␠ᴺ਄ᦨ߽ㅊ෸ߒ߇ߚ޿⽿છߢ޽ࠆน⢻
ᕈ߇޽ࠆߣ޿߁䄭ޕข✦ᓎߦ⢻േ⊛ߥ⋙〈⟵ോࠍ⺖ߒߚߎߣߦࠃߞߡታ㓙
ߦ⽿છࠍ⽶߁႐ว߇Ⴧ߃ࠆߎߣ߇ߥ޿ࠃ߁ߦߔࠆ㈩ᘦߢ޽ࠆ䄭ޕߥ߅ In re 
Caremarkߪ᣿ࠄ߆ߦᵈᗧࠍၮ␆ߣߒߚ⟵ോߣߒߡ⋙〈⟵ോࠍᛒߞߡ޿ࠆߣ
ฃߌᱛ߼ࠄࠇߡ޿ࠆ䄭ޕߘߩߚ߼䄰ߘߩᓟߩ್᳿ߪ⋙〈⟵ോ߇䄰ᵈᗧ⟵
ോ䄰ᔘታ⟵ോ߅ࠃ߮⺈ታ⟵ോߣ޿߁ା⹺⟵ോߩߤߩ▸⇵ߦ฽߹ࠇࠆߩ߆ߦߟ

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޿ߡᷙੂࠍ⿠ߎߒߚ䄭ޕ
ߥ߅ㇱਅߦኻߔࠆ⺴ႎ೙ᐲࠍቢోߦਇⷐߢ޽ࠆߣߒߚ Graham v. Allis-
Chalmers Mfg. Co.ߪ In re Caremarkߦࠃߞߡุቯߐࠇߚ߇䄰ᓥᬺຬ߇޿ߟ
ߤߎߢ⿠ߎߔ߆߽ߒࠇߥ޿ਇ␽੐߳ߩኻᔕ╷ࠍߣࠆߎߣߪਇ⚻ᷣߢ޽ࠆߣ
޿߁⠨߃߇⢛᥊ߦ޽ࠅ䄰⾌↪ኻലᨐߩⷰὐ߆ࠄߪఝࠇߡ޿ࠆߣ Stephen M. 
Bainbridgeߪᜰ៰ߒߡ޿ࠆ䄭ޕ
㧒㧓ޓᔘታ⟵ോߣߒߡߩ⋙〈⟵ോ
In re Caremarkᓟ䄰good faithၮḰߟ߹ࠅޟᩣᑼળ␠ᴺߦ߅ߌࠆ⺞ᩏ⟵ോ
䄬duty of inquiry䄭ߩਛᩭ⊛ⷐ⚛ߪᖱႎࠍᓧߡ್ᢿࠍⴕ߁⺈ታߥദജ䄬good faith 
effort䄭߇޽ࠆ߆ุ߆ߢ޽ࠆߣ޿߁ߎߣޠߩᗧ๧ࠍ䄰߹ߕ DelawareᎺⴧᐔᴺ
ⵙ್ᚲߩ Guttman v. Huang,  A.d 䄬Del. Ch. 䄭 ߇ᬌ⸛ߒߚޕ
Guttman v. Huangߦࠃࠇ߫ข✦ᓎߦ⋙〈⟵ോ㆑෻ߦࠃࠆ⽿છࠍ⺖ߔߦߪ䄰
ޟ⺈ታߦ⟵ോࠍጁⴕߒߥ޿ߎߣ߇ᔘታ⟵ോߦ㆑෻ߔࠆߎߣߩ⸽᣿ࠍⷐߔࠆޠ
ߣߒ䄰ޟข✦ᓎ߇⥄ಽ㆐ߩ઀੐ࠍߒߡ޿ߥ޿ߣ޿߁੐ታࠍᗧ⼂ߒߡ޿ࠆ߆ุ
߆ߩ⸽᣿ࠍ೨ឭߣߒߡ޿ࠆޠߣㅀߴߚ䄭ޕߟ߹ࠅ䄰In re Caremark߇ߔߢ
ߦ䄰⋙〈⟵ോ㆑෻ߩ⽿છࠍ໧߁ߦߪᵈᗧ⟵ോ㆑෻ߢߪߥߊᔘታ⟵ോ㆑෻߇޽
ࠆߎߣߩ┙⸽ࠍⷐ᳞ߒߡ޿ߚߣ Guttman v. Huangߪ⸃㉼ࠍߒߡ޿ࠆޕᵈᗧ
⟵ോߩ▸⇵ߦ޽ߞߚ⋙〈⟵ോࠍᔘታ⟵ോߩ▸⇵ߦ⒖ߒߚߎߣߢ䄰ข✦ᓎ߇⋙
〈⟵ോ㆑෻ߩ⽿છࠍ⽶߁น⢻ᕈ߇㜞߹ߞߚࠊߌߢߪߥ޿ޕ␠ౝߩਇ␽੐ߦ㑐
ߔࠆᬌ⸛߽ߖߕኻ╷߽ߣࠄߥ޿ߎߣߦࠃߞߡᵈᗧ⟵ോߦ㆑෻ߔࠆ႐วߦ⚻༡
್ᢿේೣߩㆡ↪߇ߥ޿ߩߣห᭽䄰ᔘታ⟵ോ㆑෻ߦ߽⚻༡್ᢿේೣߩㆡ↪߇ߥ
޿߆ࠄߢ޽ࠆ䄭ޕ
Guttman v. Huangᓟߩ DelawareᎺⴧᐔᴺⵙ್ᚲߩ┙႐ߪ䄭䄰⋙〈⟵ോ
㆑෻ߩ⽿છࠍା⹺⟵ോߩ߁ߜߩߤߩ⟵ോߩ໧㗴ߣ⸃ߔࠆ߆ߦߟ޿ߡ᣿ࠄ߆ߢ
ߪߥ޿߇䄰޿ߕࠇ߆ߣ޿߃߫ᵈᗧ⟵ോߩ໧㗴ߣ⸃ߒߡ޿ࠆ䄭ޕ
ᐕ䄰ߟ޿ߦDelawareᎺᦨ㜞ⵙ್ᚲ߇ Stone v. Ritter,  A.d  䄬Del. 
䄭 ߢߎߩ໧㗴ࠍᛒߞߚޕIn re Caremarkࠍ೨ឭߣߒߡ䄭䄰ⵍ๔ข✦ᓎ
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㆐ߦࠃࠆኻಣࠍᔅⷐߣߔࠆ␠ౝߩ໧㗴ߦߟ޿ߡߩᖱႎࠍข✦ᓎ߇ᓧࠆߚ߼ߩ
ᖱႎႎ๔೙ᐲࠍ䄰Federal Bank Secrecy Act╬ߩᴺ઎ߦࠃߞߡⷐ᳞ߐࠇߡ޿
ࠆߦ߽߆߆ࠊࠄߕ䄰߹ߞߚߊታᣉߒߡ޿ߥ߆ߞߚ⚿ᨐ䄰AmSouth␠߅ࠃ߮ߘ
ߩቢోሶળ␠ߢ޽ࠆ AmSouth Bank␠߇  million࠼࡞ߩ⟏㊄ߣ  million
࠼࡞ߩ᳃੐೙ⵙ㊄ࠍᛄߞߚߣߒߡข✦ᓎߩ⽿છࠍᩣਥ߇ㅊ෸ߒߚ੐଀ߢ޽
ࠆޕDGCL § 䄬a䄭 ߣၮᧄቯ᱅ߩⷙቯߦࠃࠆข✦ᓎߩ఺⽿ࠍ⹺߼ࠆ DGCL 
§ 䄬b䄭䄬䄭ߦၮߠߊ AmSouth␠ߩၮᧄቯ᱅ߦࠃࠅⵍ๔ข✦ᓎߩ఺⽿߇⹺߼
ࠄࠇࠆ߆߇໧㗴ߣߥߞߚޕDGCL § 䄬b䄭䄬䄭 ߦၮߠߊ఺⽿߇⹺߼ࠄࠇࠆߩ
ߪᵈᗧ⟵ോ㆑෻ߩߺߢ޽ߞߡ䄰ਇ⺈ታߥⴕὑ߅ࠃ߮ᔘታ⟵ോ㆑෻ߩⴕὑߪ฽
߹ࠇߥ޿߆ࠄߢ޽ࠆޕ
Stone v. Ritter߽䄰 Guttman v. Huangߣห᭽ߦ䄰 ⋙〈⟵ോߪᵈᗧ⟵ോࠃࠅ
߽ᔘታ⟵ോߦᦨ߽㑐ㅪ߇޽ࠆߎߣࠍℂ↱ߣߒߡ䄰⋙〈⟵ോ㆑෻ߩ⽿છࠍㅊ෸
ߒࠃ߁ߣߔࠆේ๔ߪ䄰ข✦ᓎ߇⺈ታߦߘߩ⟵ോࠍጁⴕߒߥ߆ߞߚߎߣߦࠃߞ
ߡᔘታ⟵ോߦ㆑෻ߒߚߎߣࠍ┙⸽ߒߥߌࠇ߫ߥࠄߥ޿ߣߒߚ䄭ޕߟ߹ࠅ
Stone v. Ritterߪ Cede & Co. v. Technicolor, Inc.߇⏕┙ߒߚ ߟߩା⹺⟵
ോߣ޿߁⠨߃ᣇߦ⚳ᱛ╓ࠍ߁ߜ䄰ᧄ᧪೑⋉⋧෻ߦ㑐ߔࠆ੐㗄ࠍኻ⽎ߣߒߡ޿
ߚᔘታ⟵ോߩ▸⇵ߦ䄰⺈ታߦ⋙〈ⴕὑࠍߒߥ߆ߞߚߎߣࠍട߃ߚߚ߼䄰ᔘታ
⟵ോߩᗧ๧߇ᐢ▸ߢਇ᣿⍎ߦߥߞߚߩߢߪߥ޿߆ߣ޿߁⼏⺰ࠍ↢ࠎߛ䄭ޕ
⺈ታ⟵ോ㆑෻߇޽ߞߚߛߌߢߪା⹺⟵ോ㆑෻ߦࠃࠆ⽿છ߇⊒↢ߒߥ޿ߣߒߡ
޿ࠆὐߦߟ޿ߡ߽Guttman v. Huangߣห᭽ߢ޽ࠆ䄭ޕਇ⺈ታ䄬bad faith䄭ߪ䄰 
㊀ㆊᄬ䄬gross negligence䄭ࠃࠅ߽ߐࠄߦ㕖㔍ߐࠇࠆߴ߈߽ߩߢ޽ࠅ䄰㊀ㆊᄬߣߪ
⇣ߥࠆߣߔࠆޕਇ⺈ታߥⴕὑߩᗧ๧ߦ㑐ߒߡߪ In re Walt Disney Co. Deriv. 
Litig.,  A.d  at  䄬Del. 䄭 ߣห᭽ߦ⸃ߔࠆߣߒߡ޿ࠆ䄭ޕ
Stone v. Ritterߪ⋙〈⟵ോ㆑෻ߦࠃࠆ⽿છᚑ┙ߩⷐઙࠍ In re Caremarkߦ
ଐ᜚ߒߡ᣿␜ߒߚޕข✦ᓎߩ⽿છࠍ໧߁ߚ߼ߦේ๔߇⸽᣿ߔߴ߈ߎߣߪ䄰
䄬a䄭 ข✦ᓎ߇ᖱႎႎ๔೙ᐲࠍቢోߦታᣉߒߡ޿ߥ޿ߎߣ䄰߹ߚߪ 䄬b䄭 ᖱႎ
ႎ๔೙ᐲ╬߽ߒߊߪ⛔೙ࠍታᣉߒߚ߇䄰ᗧ࿑⊛ߦᖱႎႎ๔೙ᐲߩᯏ⢻ࠍ⋙〈
߹ߚߪ⋙ⷞߒߥ߆ߞߚߚ߼ߦ䄰ข✦ᓎߦࠃࠆኻᔕࠍᔅⷐߣߔࠆ࡝ࠬࠢ߹ߚ
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ߪ໧㗴ߦߟ޿ߡᖱႎࠍᓧࠄࠇߥ߆ߞߚߣ޿߁ߎߣߢ޽ࠆߣߒߚޕ䄬a䄭߅ࠃ߮
䄬b䄭ߩߤߜࠄߩ႐ว߽ข✦ᓎߦ⽿છࠍ⺖ߔߦߪ䄰䄬c䄭 ข✦ᓎ߇ା⹺⟵ോࠍጁ
ⴕߒߡ޿ߥ޿ߎߣࠍ⍮ߞߡ޿ߚߎߣߩ⸽᣿ࠍⷐߔࠆޕߎߩࠃ߁ߥ⽿છᚑ┙ߩ
ⷐઙ߇޽ࠆߚ߼䄰ข✦ᓎߩ⋙〈⽿છߪળ␠ᴺ਄ᦨ߽ㅊ෸ߒ߇ߚ޿⽿છߛߣផ
᷹ߐࠇࠆᣦߩ In re Caremarkߩᢥ⸒ࠍᒁ↪߹ߢߒߡ޿ࠆ䄭ޕ
Stone v. Ritterߪ⋙〈⟵ോ㆑෻ߩ⽿છ߇↢ߓࠆⷐઙࠍ᣿⏕ൻߒ߆ߟ৻㕙ߢ
⽿છ߇↢ߓࠆ੐ᖱࠍ㒢ቯߒߚ߇䄰ข✦ᓎߩ⽿છߦኻߔࠆ଻⼔ߦᄌൻࠍ߽ߚࠄ
ߒߚน⢻ᕈ߽޽ࠆߣ⠨߃ࠄࠇߡ޿ࠆޕ╙ ߦ䄰⋙〈ࠍ߹ߞߚߊⴕࠊߥ޿ข✦
ᓎ߇⋙〈⟵ോ㆑෻ࠍᗧ⼂ߒߡ޿ࠆ႐วߦߪ䄰In re Caremark߅ࠃ߮ Stone v. 
Ritterߩߤߜࠄߦࠃߞߡ߽䄰ߘߩข✦ᓎߪ⋙〈⟵ോ㆑෻ߩ⽿છࠍ⽶߁ޕߒ߆
ߒ䄰ข✦ᓎ߇⋙〈⟵ോ㆑෻ࠍᗧ⼂ߒߡ޿ߥ޿႐วߟ߹ࠅ㊀ㆊᄬߦࠃࠆ⟵ോ㆑
෻ߩ႐ว䄰In re Caremark⥄૕ߪ᣿␜ߒߡ޿ߥ޿߇ቇ⺑߅ࠃ್߮଀ߪ In re 
Caremarkߦࠃࠇ߫ข✦ᓎߪ⽿છࠍ⽶߁ߣ⸃ߐࠇ䄭䄰Stone v. Ritterߦࠃࠇ
߫ข✦ᓎߪ⽿છࠍ⽶ࠊߥ޿ޕ╙ ߦ䄰⋙〈ߦ㑐ߔࠆข✦ᓎળ᳿⼏߇ⴕࠊࠇ䄰
ߚߣ߃߫ᴺߦㆡวߔࠆߚ߼ߩ૕೙ߩ⸳⸘ߦ㑐ߔࠆ᳿⼏߹ߚߪෂ㒾ାภ䄬red 
flag䄭ߦኻᔕߔࠆ߆ุ߆╬ߩ᳿⼏ߦടࠊߞߚข✦ᓎߪ䄰In re Caremarkߦࠃ
ࠇ߫⚻༡್ᢿේೣߩㆡ↪ࠍฃߌ䄰DGCL § 䄬b䄭 ߦࠃࠆ⾌↪⵬ఘ䄬indemnifi-
cation䄭߅ࠃ߮ DGCL § 䄬b䄭䄬䄭 ߦࠃࠆ఺⽿䄬exculpation䄭ࠍฃߌࠄࠇࠆޕ
Stone v. Ritterߦࠃࠇ߫䄰⋙〈⟵ോ㆑෻ߦࠃࠆ⽿છᚑ┙ߩⷐઙ߇ਇ⺈ታ䄬bad 
faith䄭߅ࠃ߮ᔘታ⟵ോ㆑෻ߢ޽ࠆߚ߼䄰⋙〈ߦ㑐ߔࠆข✦ᓎળ᳿⼏߇චಽߥ
ᖱႎߦၮߠ޿ߡߥߐࠇߚ߇䄰⚿ዪ⾌↪߇፾߻ߣ޿߁ℂ↱ߢᴺߦㆡวߔࠆߚ߼
ߩ૕೙ࠍ᭴▽ߒߥ޿ߎߣߦߒߚ႐วߦ⚻༡್ᢿේೣ߇ㆡ↪ߐࠇߥ޿߅ߘࠇ߇
ᜰ៰ߐࠇߡ޿ࠆ䄭ޕStone v. Ritter߇⋙〈⟵ോ㆑෻ࠍᔘታ⟵ോ㆑෻ߣ⸃ߒߡ
޿ࠆߚ߼䄰 DGCL § 䄬b䄭 ߦࠃࠆ⾌↪⵬ఘߪ䄰 ⋙〈⟵ോ㆑෻⽿છㅊ෸⸷⸩ߩ
ᧄ᩺ߢൎ⸷ߒߚข✦ᓎߩߺߦㆡ↪ߐࠇࠆߎߣߦߥࠅ䄰DGCL § 䄬b䄭䄬䄭 ߦ
ࠃࠆ఺⽿ߪ䄰⋙〈⟵ോ㆑෻⽿છㅊ෸⸷⸩ߩᧄ᩺ߢᢌ⸷ߒߚข✦ᓎߦߪㆡ↪
ߐࠇߥ޿ޕߘߩ਄䄰⋙〈⟵ോ㆑෻ߩ⽿છࠍ⽶߁ข✦ᓎߪᔘታ⟵ോ㆑෻߹ߚߪ
ਇ⺈ታߢ޽ߞߚߎߣ߆ࠄ䄰D & O଻㒾ߢ଻⼔ߐࠇࠆ߆ߪᕋߒ޿䄭ޕ╙ ߦ䄰 
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Stone v. Ritter߇⺈ታ⟵ോ㆑෻ߩ᦭⽿ᕈࠍ䄰ᵈᗧ⟵ോ㆑෻ߣવ⛔⊛ߥᔘታ⟵
ോ㆑෻ߩਛ㑆ߦ૏⟎ߠߌߚߎߣ߆ࠄ䄬ᧄⓂ ÉÉÉ 0.䄬(䄭䄭䄭䄰⟵ോ㆑෻ߩክᩏᣇᴺ
߽ߎߩ૏⟎ߠߌߦᓥߞߡᄌൻߔࠆߣ⠨߃ࠄࠇࠆޕᵈᗧ⟵ോ㆑෻ߩ᦭ήߦߟ޿
ߡߪ⚻༡್ᢿේೣ߇ㆡ↪ߐࠇࠆߚ߼ⵙ್ᚲ߇್ᢿࠍᏅߒប߃ࠆ਄䄰DGCL 
§ 䄬b䄭䄬䄭 ߦࠃࠆ఺⽿߇޽ࠆߚ߼䄰ข✦ᓎ߇ታ㓙ߦ㊄㌛ߦࠃࠆ⾩ఘ⽿છࠍ
⽶ᜂߔࠆߎߣߪ޽ࠅ߃ߥ޿ޕઁᣇߢવ⛔⊛ߥᔘታ⟵ോ㆑෻ߩ᦭ήߦߟ޿ߡ
ߪ䄰⁛┙ߩ᳿ቯᮭ⠪ߚߣ߃߫⁛┙ข✦ᓎ䄰ᩣਥ߹ߚߪⵙ್ᚲ߆ࠄߩ♖ᩏࠍᒰ
ὼߦฃߌࠆޕߒߚ߇ߞߡ⺈ታ⟵ോ߇ᔘታ⟵ോߦ฽߹ࠇߚߎߣߢ䄰ߘߩ㆑෻ࠍ
ክᩏߔࠆⵙ್ᚲߩ㑐ਈ߽䄰ߤߜࠄ߆ߣ޿߃߫ᵈᗧ⟵ോࠃࠅ߽ᔘታ⟵ോߦㄭ޿
෩ߒ޿ၮḰߦࠃࠆߎߣߦߥࠆߩߢߪߥ޿߆ߣ޿߁ ᔨ߇޽ࠆ䄭ޕ╙  ߦ䄰
⺈ታ⟵ോ㆑෻ߢ޽ࠆᔘታ⟵ോ㆑෻߇޽ߞߚ႐ว䄰ේ๔ߪߤߩࠃ߁ߥᢇᷣࠍ᳞
߼ࠆߎߣ߇ߢ߈ࠆߩ߆߇ਇ᣿ߢ޽ࠆߣ޿߁ޕᔘታ⟵ോ㆑෻ߩⴕὑ߇޽ߞߚ႐
วߩᢇᷣߪ䄰વ⛔⊛ߦߪ㆑ᴺߦขᓧߒߚ೑⋉ߩ೸ᅓߢ޽ߞߚޕߒ߆ߒ⺈ታ⟵
ോ㆑෻ߢ޽ࠆᔘታ⟵ോ㆑෻ߩ႐วߦߪ䄰ᩣᑼળ␠ࠍ‶†ߦߒߡⵍ๔ߩขᓧߒ
ߚౕ૕⊛ߥ⚻ᷣ⊛೑⋉߇ߥ޿ߚ߼䄰㆑ᴺߦขᓧߒߚ೑⋉ߩ೸ᅓ߇ߢ߈ߥ޿߆
ࠄߢ޽ࠆ䄭ޕߚߛߒ䄰ᔘታ⟵ോ㆑෻߇޽ߞߚ႐วߩᢇᷣߪขᶖ䄬rescission䄭
߹ߚߪේ⁁࿁ᓳ⊛៊ኂ⾩ఘ䄬rescissionary damages䄭߇ේೣߢ޽ࠆ߇䄰ߘߩࠃ߁
ߥ႐วߦ DelawareᎺᦨ㜞ⵙ್ᚲߪWeinberger v. UOP, Inc.,  A.d , 
 䄬Del. 䄭 ߦ߅޿ߡⴧᐔᴺ਄ߩᢇᷣ߅ࠃ߮㊄㌛ߦࠃࠆᢇᷣࠍਈ߃ࠆߎ
ߣ߇ߢ߈ࠆߎߣࠍ␜ߒߡ޿ࠆߣߩ෻⺰߇޽ࠆ䄭ޕ
㧒㧓ޓ⺈ታ⟵ോߩ૏⟎ߠߌ
Stone v. Ritterߪ䄰In re Walt Disney Co. Deriv. Litig.,  A.d , – 
䄬Del. 䄭 ߩ┙႐ࠍᒁ߈⛮޿ߢ⺈ታ⟵ോߩ૏⟎ߠߌࠍᄌᦝߒߡ޿ࠆޕ
ߎࠇ߹ߢ⺈ታ⟵ോߪઁߩା⹺⟵ോߦᲧߴߡߘߩౝኈ߇᣿⏕ߢߥ߆ߞߚ߇䄰
㊀ⷐߥᓎഀࠍᨐߚߒߡ߈ߚޕ╙ ߦ DelawareᎺߩવ⛔⊛ߥ⚻༡್ᢿේೣ߇䄰 
ข✦ᓎߩⴕὑߪ⺈ታߢ޽ࠆߣߩផቯࠍਈ߃ࠆ㑐ଥ߇޽ࠆ䄭ޕ╙  ߦ⺈ታ߆
ุ߆߇䄰DGCL § 䄬b䄭䄬䄭 ߦၮߠߊ㊄㌛⾩ఘ⽿છߩᷫ఺ࠍฃߌࠄࠇࠆ߆ุ
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߆߅ࠃ߮ DGCL §  ߦ߽ߣߠߊ⾌↪⵬ఘࠍฃߌࠄࠇࠆ߆ุ߆ߦᓇ㗀ߔࠆޕ
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ߦዻߔࠆ㊀ⷐ੐㗄ߩᖱႎࠍ䄰਄૏ߩၫⴕᓎ䄰ข✦ᓎળ߹ߚߪข✦ᓎળߩᆔຬ
ળߦႎ๔ߔߴ߈ߎߣࠍቯ߼ࠆޕߎߩⷙቯߪ਄⚖ၫⴕᓎ߹ߚߪข✦ᓎળ߇ᔅⷐ
ߥ᳿ቯߣ⋙〈߇ߢ߈ࠆࠃ߁ߦᖱႎࠍឭଏߐߖࠆ⿰ᣦߢ޽ࠆޕ
MBCA § .䄬b䄭䄬䄭 ߪળ␠ߦߣߞߡ㊀ᄢߥ㆑ᴺⴕὑ߽ߒߊߪ㊀ᄢߥ㆑ᴺⴕ
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ߩ߇޽ߞߚ䄭ޕPennsylvania in Platt v. Richardsonߪ䄰DelawareᎺߩᴺ߇
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਄႐ળ␠ߩᖱႎ㐿␜⛔೙߅ࠃ߮ᚻ㗅ߦ㑐ߒߡSOX § 䄰§  ߅ࠃ߮ § 
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Committee of Sponsoring Organizations of the Treadway Commission 
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